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be asked where is the security for prop-
erty, for reputation, for life, if the
sense of religious obligation desert the
oaths, which are the instruments of in-
vestigation in Courts of Justice? And
let us with caution indulge the suppo-
sition, that morality can be main-
tained without religion.—Whatever
may be conceded to the influence of re-
fined education on minds of peculiar
structure—reason and experience both
forbid us to expect, that national mo-
rality can prevail in exclusion of reli-
gious principle.—

T is substantially true, that virtue
or morality is a necessary spring of
popular government.—The rule indeed
extends with more or less force to
every species of Free Government.—
Who that is a sincere friend to it, can
look with indifference upon attempts
to shake the foundation of the fabric?—

Promote, then, as an object of pri-
mary importance, institutions for the
general diffusion of knowledge.—In
proportion as the structure of a gov-
ernment gives force to public opinion,
it is essential that the public opinion
should be enlightened.—

* * * * *

Observe good faith and justice to-
wards all Nations. Cultivate peace and
harmony with all. Religion and Moral-
ity enjoin this conduct; and can it be
that good policy does not equally en-
join it?—It will be worthy of a free, en-
lightened, and, at no distant period, a
great nation, to give to mankind the
magnanimous and too novel example of
a People always guided by an exalted
justice and benevolence.—Who can
doubt that in the course of time and
things, the fruits of such a plan would
richly repay any temporary advan-
tages, which might be lost by a steady
adherence to it? Can it be, that Provi-
dence has not connected the permanent
felicity of a Nation with its virtue? The
experiment, at least, is recommended
by every sentiment which ennobles
human nature.—Alas! is it rendered im-
possible by its vices?

In the execution of such a plan noth-
ing is more essential than that perma-
nent, inveterate antipathies against
particular nations and passionate at-
tachment, for others should be ex-
cluded; and that in place of them just
and amicable feelings towards all
should be cultivated.—The Nation,
which indulges towards another an ha-
bitual hatred or an habitual fondness,
is in some degree a slave. It is a slave
to its animosity or to its affection, ei-
ther of which is sufficient to lead it
astray from its duty and its interest.—
Antipathy in one nation against an-
other disposes each more readily to
offer insult and injury, to lay hold of
slight causes of umbrage, and to be
haughty and intractable, when acci-
dental or trifling occasions of dispute
occur.—Hence frequent collisions, ob-
stinate, envenomed and bloody con-
tests.—The Nation prompted by ill-will
and resentment sometimes impels to
War the Government, contrary to the
best calculations of policy.—The Gov-
ernment sometimes participates in the
national propensity, and adopts
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through passion what reason would re-
ject;—at other times, it makes the ani-
mosity of the Nation subservient to
projects of hostility instigated by
pride, ambition, and other sinister and
pernicious motives.—The peace often,
sometimes perhaps the Liberty, of Na-
tions has been the victim.—

So likewise a passionate attachment
of one Nation for another produces a
variety of evils.—Sympathy for the
favourite nation, facilitating the illu-
sion of an imaginary common interest
in cases where no real common interest
exists, and infusing into one the enmi-
ties of the other, betrays the former
into a participation in the quarrels and
wars of the latter, without adequate in-
ducement or justification: It leads also
to concessions to the favourite Nation
of privileges denied to others, which is
apt doubly to injure the Nation making
the concessions; by unnecessarily part-
ing with what ought to have been re-
tained, and by exciting jealously, ill-
will, and a disposition to retaliate, in
the parties from whom equal privileges
are withheld; and it gives to ambitious,
corrupted, or deluded citizens, (who de-
vote themselves to the favourite Na-
tion) facility to betray, or sacrifice the
interests of their own country, without
odium, sometimes even with popu-
larity:—qgilding with the appearances of
a virtuous sense of obligation, a com-
mendable deference for public opinion,
or a laudable zeal for public good, the
base or foolish compliances of ambi-

tion, corruption, or infatuation.
As avenues to foreign influence in in-

numerable ways, such attachments are
particularly alarming to the truly en-
lightened and independent Patriot.—
How many opportunities do they afford
to tamper with domestic factions, to
practise the arts of seduction, to mis-
lead public opinion, to influence or awe
the public councils! Such an attach-
ment of a small or weak, towards a
great and powerful nation, dooms the
former to be the satellite of the latter.
* * * * *

Relying on its kindness in this as in
other things, and actuated by that fer-
vent love towards it, which is so nat-
ural to a man, who views in it the na-
tive soil of himself and his progenitors
for several generations;—I anticipate
with pleasing expectation that retreat,
in which | promise myself to realize,
without alloy, the sweet enjoyment of
partaking, in the midst of my fellow-
citizens, the benign influence of good
Laws under a free Government,—the
ever favourite object of my heart, and
the happy reward, as | trust, of our mu-
tual cares, labours and dangers.

GEO. WASHINGTON.
UNITED STATES,
17th September, 1796.
Mr. LOTT. | suggest the absence of a

guorum.
The PRESIDING OFFICER. The

clerk will call the roll.

The assistant legislative clerk pro-
ceeded to call the roll.

Mr. NICKLES. Mr. President, | ask
unanimous consent that the order for

the quorum call be rescinded.
The PRESIDING OFFICER. Without

objection, it is so ordered.
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PATIENTS’ BILL OF RIGHTS ACT
OF 1999

AMENDMENT NO. 1237

Mr. NICKLES. Mr. President, for the
information of our colleagues, we were
in the process of debating the Robb
amendment dealing with mandatory
length of stays for mastectomies. That
is a second-degree amendment to an
amendment | offered on behalf of my-
self, Senator GRAMM, and Senator CoL-
LINS that had a limitation on the cost.
The cost of the underlying bill cannot
exceed 1 percent, nor could it increase
the costs or increase the number of un-
insured by over 100,000 or the bill would
not be in effect.

Senator RoBB’s amendment strikes
the amendment that limits the 1-per-
cent cost. It is our intention to finish
the debate on the Robb amendment. We
will vote on the Robb amendment, and
it will be our intention for the Repub-
lican side to offer a second-degree
amendment. We will debate that
amendment and vote on it and work
our way through the amendments that
have been stacked today.

I ask the Parliamentarian how much
time remains on the Robb amendment?

The PRESIDING OFFICER. The ma-
jority has 46 minutes remaining and
the minority has 28 minutes remaining.

Mr. NICKLES. | yield the floor.

Mr. KENNEDY. I yield 5 minutes to
the Senator from Maryland.

The PRESIDING OFFICER. The Sen-
ator from Maryland is recognized for 5
minutes.

Ms. MIKULSKI. Mr. President, what
does a woman do in a few days before
she is scheduled to have a mastectomy?
How should she spend her time? What
should she be doing? Should she be on
the phone calling her HMO, trying to
figure out what will happen to her
after surgery? Who will take care of
her, how long will she be in the hos-
pital? Should she be on the phone, deal-
ing with bureaucracy? Should she be
dealing with paperwork? Should she be
on the phone, dealing with an insur-
ance gatekeeper?

No, | do not think that is what she
should be doing and | think the Senate
will agree with me. | think she should
be with her family. | think she should
be talking with her husband, because
he is as scared as she is. He is terrified
that she might die. He is wondering
how can he support her when she comes
home.

She needs to talk to her children so
that they understand that even though
she is going in for an operation, they
know their mother will be there when
she comes back home but she might
not be quite the same. She needs to be
with her family. She needs to be with
her clergyman. She needs to be with
those who love her and support her.

This is what we are voting on here
today. Who should be in charge of this
decision? When a woman has a mastec-
tomy she needs to recover where she
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can recover best. That should be de-
cided by the doctor and the patient. We
hear about these drive through
mastectomies, where women are in and
out in outpatient therapy. They are
dumped back home, often sent home
still groggy with anesthesia, some-
times with drainage tubes still in place
or even at great risk for infection.

Make no mistake, we cannot practice
cookbook medicine and insurance gate-
keepers cannot give cookbook answers.
An 80-year-old woman who needs a
mastectomy needs a different type of
care than a 38-year-old woman. And a
70-year-old woman whose spouse him-
self may be 80 might have different
family resources than a 40-year-old
woman.

Even the board of directors of the
American Association of Health Plans
states this: ‘. . . the decision about
whether outpatient or inpatient care
meets the needs of a woman under-
going removal of a breast should be
made by the woman’s physician after
consultation with the patient.”

As | said earlier, we go out there and
we Race for the Cure. Now we have to
race to support this amendment. Let’s
look at what we have done with our
discoveries. We in America have dis-
covered more medical and scientific
breakthroughs than any other country
in world history. It is America who
knew how to handle infectious dis-
eases. It is America who comes up with
lifesaving pharmaceuticals.

We have been working together on a
bipartisan basis to double the NIH
budget. We have joined together on a
bipartisan basis to have mammogram
quality standards for women. Now we
have to join together on a bipartisan
basis and pass this amendment.

We must continue our discovery, we
must continue our research, and we
must continue to make sure that we
have access to the discoveries we have
made.

This is what this amendment is all
about. It allows a woman and her phy-
sician to make this decision.

Some time ago very similar legisla-
tion was offered by the former Senator
of New York, Mr. D’Amato. People on
the other side of the aisle had cospon-
sored this bill. What we are saying here
is, if you cosponsored it under Senator
D’Amato, vote for it under the Robb-
Mikulski-Boxer-Murray amendment.
This should not be about partisan poli-
tics.

Let’s put patients first. Let’s under-
stand what is going to happen to a
woman. Let’s understand what is going
to happen to her family. And let the
doctors decide. | told my colleagues a
few weeks ago—I recalled a few months
ago | had gall bladder surgery. | could
stay overnight because it was medi-
cally necessary and medically appro-
priate. Surely if | can stay overnight
for gall bladder surgery a woman
should be able to stay overnight when
she has had a mastectomy.

| yield the floor.

The PRESIDING OFFICER. The time
of the Senator has expired.
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Mr. KENNEDY. I yield 5 minutes to
the Senator from California.

The PRESIDING OFFICER. The Sen-
ator from California is recognized for 5
minutes.

Mrs. BOXER. Mr. President, | thank
Senator KENNEDY for his work on this,
and Senator MikuLskl for her inspira-
tional talk, and Senator RoBs for offer-
ing an amendment that | think is cru-
cial to the women of this country. | am
eternally grateful to him for putting
this amendment together.

Earlier, Senator SMITH made a very
eloquent talk about the need to set
aside politics and do what is right for
the people. | think we have an extraor-
dinary opportunity to do that on this
Patients’ Bill of Rights. It is really
very simple to do. Whether we are
Democrats or Republicans or Independ-
ents, we can set all that aside and fol-
low this simple rule, asking every time
we vote: What is best for the people of
our Nation? That is it, the simple ques-
tion: What is best for the children?
What is best for the women? What is
best for the men? What is best for the
families, the old or the young, et
cetera.

The Robb amendment is good for
American women. As a matter of fact,
the Robb amendment is crucially need-
ed. It is desperately needed. The Sen-
ator from Maryland was eloquent on
the point. Think about finding out you
have breast cancer and learning you
have to have a mastectomy. You do not
need to be a genius to understand that
you want a doctor making the decision
as to how long you stay in the hospital.

It is very simple: Mastectomies are
major surgery. Cancer is life-threat-
ening and difficult. It is physical pain.
It is mental anguish for you and your
family. You don’t want an accountant
or a chief operating officer in an HMO
telling you to leave after a few hours,
with tubes running up and down you
and being sick as a dog and throwing
up and all the rest. | hate to be graphic
about it, but we have to come to our
senses in this debate. What is the argu-
ment against this? It is going to cost
more? We know the CBO says it is
maybe $2 a month to obtain all the
benefits in the Patients’ Bill of Rights.
I think it is worth $2 a month to know
a doctor makes the decision.

I want to talk about the CEOs of
these HMOs. They make millions of
dollars a year. They are skimming off
the top, off of our health care quality,
and putting it in their pockets. They
make $10 million a year, $20 million a
year, $30 million a year—one person. If
his wife comes down with cancer and
needs a mastectomy, do you think he is
going to leave the decision to an ac-
countant in an HMO? You know he is
not. He is going to dig into his pocket,
into his $30-million-a-year pocket, and
pay for her to obtain good care.

What about the average woman?
What about our aunts and our uncles
and our neighbors? They deserve the
same kind of attention and care. That
is what the Robb amendment will do.
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It will do something else. Again, | am
so grateful to the Senator from Vir-
ginia on this point. Senator MURRAY
had offered the mastectomy amend-
ment in committee, and even Senators
who were on the original Feinstein-
D’Amato bill, Republican Senators,
voted against her amendment in the
committee. She is on the floor fighting
for this.

Senator SNOWE and I, in a bipartisan
way, introduced a bill that would re-
quire your OB/GYN, your obstetrician/
gynecologist, to be your basic health
care provider. Senator RoBB has in-
cluded that in his amendment.

The reality is that a woman does
consider her OB/GYN as her primary
care physician. Let’s make it a guar-
antee that her OB/GYN can refer her to
a specialist. You do not have to jump
through hoops.

Mr. President, 70 percent of the
women in this country use their OB/
GYN as their only physician from the
time they are quite young. So the Robb
amendment recognizes the reality.

Let me tell you why we should come
together, both parties, on this amend-
ment. Let’s look at what happens to
women who regularly see an OB/GYN.
A woman whose OB/GYN is her regular
doctor is more likely to have a com-
plete physical exam, blood pressure
readings, cholesterol test, clinical
breast exam, mammogram, pelvic
exam, and Pap test.

This is why it is so important. These
are the threats to women.

The PRESIDING OFFICER. The Sen-
ator’s 5 minutes have expired.

Mrs. BOXER. | ask unanimous con-
sent for 1 additional minute.

Mr. KENNEDY. | yield 1 minute.

Mrs. BOXER. So you can see that the
women who use their OB/GYN on a reg-
ular basis get what is necessary for
them to stay healthy, to avoid the
traumas, to avoid the problem of miss-
ing, for example, a breast cancer be-
cause they do not have that regular
mammogram.

In conclusion, we have Senator RosB
who has long been a champion for
women’s health, and | can tell you
chapter and verse that | have worked
with him over these years and he has
taken the most important issues to the
women of this country and has rolled
them into one, plus an additional part
that deals with the deductibility of
premiums if you are self-employed.

This is a wonderful amendment. This
is not an amendment that responds to
Democrats, Republicans, or any other
party. It is for American women and
their families. | urge us to support this
fine amendment.

| yield back my time.

Mr. KENNEDY. Mr. President, | take
30 seconds to note that on Tuesday
afternoon at 3:30 on the Patients’ Bill
of Rights, on an issue that is so basic
and fundamental and important to
American women, we have our Mem-
bers who are prepared to debate this
issue, an issue on which, if my col-
leagues on the other side have a dif-
ference, we ought to be debating. We
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cannot even get an engagement of de-
bate on this.

| do not know if that means they are
willing to accept it. | would have
thought they would have the respect at
least for the position of several Mem-
bers, led by our friend and colleague
from Virginia, to speak to this issue.

| yield the Senator from Arkansas 3
minutes.

The PRESIDING OFFICER. The Sen-
ator from Arkansas is recognized.

Mrs. LINCOLN. | thank my col-
league.

Mr. President, | rise today to make
clear my position on such a very im-
portant issue. In the forefront of the
managed care debate in the early nine-
ties, | diligently supported the concept
of trying to manage care, to control
the cost of health care in this country
in order to provide more health care to
more Americans. When we did that, we
in Congress never envisioned that med-
ical decisions would be taken away
from medical professionals or that an
insurance company would circumvent a
patient’s access to specialists.

Again we are debating this issue of
how to provide better health care for
more Americans. Today we are talking
about the Robb amendment which is
absolutely essential to women across
this country.

Managed care has been a very nec-
essary and useful tool in our nation-
wide health care network. It has helped
us cut the costs, especially in Medi-
care. But the issue of making sure
women have the opportunity to choose
as their primary care giver an OB/GYN
is absolutely essential. Most women in
this day and age go from a pediatrician
to an OB/GYN. To have to go back
through a primary care giver in order
to see an OB/GYN is absolutely ridicu-
lous.

It is so important to do more to see
that women have access to quality
care. The Robb amendment takes us in
the right direction with three very im-
portant provisions. It provides women
with direct access to an OB/GYN. They
should not have to obtain permission
from a gatekeeper. | have had staffers
in the past who had awful experiences
of having to go to a primary care giver
and not even bothering to see their OB/
GYN to get the speciality care they
needed because it took so much time to
go through a primary care giver. That
is absolutely inexcusable in this day
and age with the Kkind of speciality
care, research, and knowledge we have
in our medical professionals.

A great example: A lump is discov-
ered in a woman'’s breast during a rou-
tine checkup. The OB/GYN ought to be
able to refer that woman for a mammo-
gram rather than sending her back to
the primary care physician. The Robb
amendment would designate the OB/
GYN as the primary care giver. Most
women try to do that already. They al-
ready view their OB/GYN as their pri-
mary physician.

It is especially important for women
in rural areas. They are limited in
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their access and capability to get to
their physicians, and if they cannot see
an OB/GYN from a rural area, then
they likely are never going to get the
speciality care they need and deserve.

Most important, we have to make
sure our physicians are able to make
those medical decisions. One of the
most frustrating comments | ever
heard from my husband, who is a phy-
sician, is when he spent 1 hour 45 min-
utes on the telephone with an insur-
ance adjustor after seeing one of his
partner’s patients who had come
through surgery. She was still running
a fever, and the nurse called him and
said: We have to send this woman home
because the insurance company said we
had to.

He spent 1 hour 45 minutes on the
phone with that insurance adjustor,
and at the end of that conversation he
finally said: If you can send me your
medical diploma and if you will sign an
affidavit that you will take complete
responsibility for this woman’s life,
then, and only then, should | be able to
discharge her from this hospital, be-
cause she is sick.

Yet they were not going to pay for it.
He said: We are going to keep her in
the hospital, and you are going to be
responsible, you are going to pay for
that bill, and we are going to ensure
the woman is well taken care of.

It is so important for the women
across this country to know they will
have the primary care they need
through their OB/GYN.

| appreciate my colleagues’ involve-
ment.

Mr. REID. Mr.
Senator yield?

Mr. KENNEDY. | yield.

Mr. REID. Mr. President, | say to the
Senator, the manager of the bill, can
he indicate to me why no debate is tak-
ing place on the most important
amendment we have had to the Pa-
tients’ Bill of Rights in the 2 days we
have been here? What has happened?

Mr. KENNEDY. The Senator raises a
good question. We are not going to
take advantage of the absence of our
Republican colleagues. We are asking
where they are. We know they are
someplace. | can understand why they
do not want to engage in this debate.
We have a limited period of time. We
are ready to debate. Our cosponsors are
here and ready to debate this basic,
very important issue. | believe they
have made a very strong case.

I guess what they are waiting for is
for us to run through the time and per-
haps they will come out. Wherever
they are, they will come out perhaps at
least to try to defend their indefensible
position on their legislation.

I note the Senator from Minnesota is
here and wants to speak for 5 minutes.

The PRESIDING OFFICER. The Sen-
ator from Minnesota is recognized for 5
minutes.

Mr. WELLSTONE. Mr. President, |
did not rise to defend the Republican
Party position. I am sorry to dis-
appoint my colleagues. | say to the

President, will the
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good Senator from Virginia, | am not
here to speak against his amendment.

I do find it interesting. | do not think
I can repeat with the same eloquence
and power what my colleagues have
said about what this debate is about in
personal terms when we are talking
about women. But we could also be
talking about a child having to get ac-
cess to the services he or she needs.
This is really a life-or-death issue. It is
very important for people to make sure
their loved ones, whether it be a wife,
a husband, or children, get the care
they need and deserve. That is what
this debate is all about.

I notice that the insurance industry
is spending millions and millions of
dollars on all sorts of ads talking about
how we are going to have 1.8 million
more people lose coverage.

All of a sudden, the insurance indus-
try is concerned about the cost of
health care insurance. All of a sudden,
the insurance industry in the United
States of America is concerned about
the uninsured. My colleague from Mas-
sachusetts says: Where are our col-
leagues on the other side of the aisle?
Not too long ago, just a couple of hours
ago, | heard colleagues come out on the
Republican side and talk about how
this patient protection was too expen-
sive, families would lose their insur-
ance company, the poor insurance in-
dustry—which is making record prof-
its—cannot afford to provide this cov-
erage. Where are they now?

As | look at the figures, 10 leading
managed care companies recorded prof-
its of $1.5 billion last year. United
Health Care Corporation, $21 million to
its CEO; CIGNA Corporation, $12 mil-
lion to its CEO; and the figures go on
and on. Yet we have colleagues coming
out to this Chamber—apparently not
now—trying to make the argument,
even though the Congressional Budget
Office says otherwise, even though
independent studies say otherwise,
that we cannot provide decent patient
protection for women because it will be
too expensive.

It is not going to be too expensive.
What will be too expensive and what
will be too costly is when women and
children and our family members do
not get the care they need and deserve
and, as a result of that, maybe lose
their lives, as a result of that they are
sicker, as a result that there is more
illness.

Where do the patients fit in? Where
do the women fit in? Where do the chil-
dren fit in? Where do the families fit
in?

| say to Senator KENNEDY, we know
where the insurance industry fits in.
Here are their ads: Sure, the Kennedy-
Dingell bill will change health care;
people will lose coverage.

This is outrageous. The insurance in-
dustry thinks that by pouring $100 mil-
lion, or whatever, into TV ads and
scaring people, they are going to be
able to defeat this effort. They are
wrong. The vote on this amendment,
and on other amendments, and on this
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legislation, will be all about whether
Senators belong to the insurance in-
dustry or Senators belong to the people
who elected us. We should be here ad-
vocating for people, not for the insur-
ance industry.

| yield the floor.

Mr. KENNEDY. How much time re-
mains?

The PRESIDING OFFICER. The Sen-
ator has 7 minutes 14 seconds.

Mr. KENNEDY. | yield the Senator
from Virginia 2 minutes.

The PRESIDING OFFICER. The Sen-
ator from Virginia.

Mr. ROBB. Mr. President, | thank
you. And | thank our distinguished col-
league from Massachusetts for his lead-
ership on this whole bill.

I use this moment to simply com-
mend our colleagues, who happen to be
women, who have made the most pas-
sionate, persuasive case for this par-
ticular amendment that could be made.

Frankly, in listening to my colleague
from Maryland about the agony women
go through before they have to make a
decision about a mastectomy, talking
about the difficult choices that women
have to make, and adding to it the bu-
reaucracy, where we bounce them back
and forth, and talking about money—
for this particular amendment, | have
heard one estimate that it will be 12
cents a year for the increased cost—we
will probably, | suggest, save more
money in the lack of administration
and bureaucracy than it would cost if
we allow women to have as their des-
ignated primary care provider their ob-
stetrician or gynecologist. This is the
person they go to right now to receive
their health care, as pointed out so elo-
quently by the Senator from Cali-
fornia.

As the Senator from Arkansas has
noted, this is a very real problem. Her
husband happens to practice this par-
ticular form of medicine. She gave us a
compelling reason as to why we should
not subject the women of America to
this kind of burden.

I am very grateful to my colleague
from Washington, who has long led the
fight on this particular issue, and my
colleague from Minnesota, and others
who have spoken out.

I, frankly, do not understand the ar-
gument against this particular pro-
posal. There is no one here to make
that argument. | am, frankly, sur-
prised. This makes sense for the women
of America.

The PRESIDING OFFICER. The time
has expired.

Mr. ROBB. Mr. President, with that,
I yield back my time to the Senator
from Massachusetts so we might hear
again from the Senator from Wash-
ington.

Mr. KENNEDY. | yield 3 minutes to
the Senator from Washington.

The PRESIDING OFFICER. The Sen-
ator from Washington.

Mrs. MURRAY. Thank you, Mr.
President,
Again, | thank my colleague from

Virginia, Senator RoBss, and all of the
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women and men on the Democratic
side who have come out to speak for
the Robb-Murray-Mikulski-Boxer
amendment, which is so essential to
women in this country.

I am astounded that the Republicans
have fled the Chamber and have not re-
turned to either agree with us in fight-
ing for women’s health or to explain
why they are going to vote no.

I was astounded in committee when |
offered this amendment and it was de-
feated on a partisan vote. Where are
our colleagues on the Republican side
who have come before us so many
times and said that they are going to
be there at the Race for the Cure?
Where are the men of the Senate, when
they have been there so many times,
saying: You bet we stand for women’s
health.

This is a women’s health issue.
Young girls go to a pediatrician until
they are 12, 13, or 14. At that time, they
change doctors, not a primary care
physician but an OB/GYN. Why should
they be subjected now to HMO rules
that say: We are going to change this,
and you are going to have to go to a
primary care physician in order to be
sent to an OB/GYN? OB/GYNs are our
primary care physicians.

As | stated this morning, if you are
pregnant and have a serious cold or ear
infection, or any other challenging
problem that develops when you are
pregnant, you will be given a different
medication, a different procedure that
you need to go through than if you are
not pregnant.

Your OB/GYN is your primary care
physician from the time you are a
teenager until the time you reach
menopause, whether you are there be-
cause you are pregnant or there be-
cause a physician is examining you to
determine treatment. But you are
there. The OB/GYN is your primary
care physician. This amendment will
guarantee it.

As Senator MIKULSKI so eloquently
stated, a woman who has a mastec-
tomy should not be sent home too soon
whether she is 25 years old or 80 years
old. In this country, on a daily basis,
women are sent home too soon because
it is considered, by HMOs, to be cos-
metic surgery. This is not cosmetic
surgery. A mastectomy is serious sur-
gery. Women should be sent home when
their doctor determines they are able
to go home. That is what this amend-
ment is about.

We urge our colleagues on the other
side to vote with us, to join with us in
being for women'’s health care.

I thank my colleagues who have been
here to debate this issue. | especially
thank Senator RoBB, who has been a
champion for all of us. | look forward,
obviously, to the adoption of this
amendment since no one has spoken
out against it.

The PRESIDING OFFICER. The Sen-
ator’s side has 2 minutes remaining.

Mr. KENNEDY. Mr. President, we are
reaching the final moments for consid-
ering this amendment. We, on this side,
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who have been strong supporters of the
Patients’ Bill of Rights, think this is
one of the most important issues to be
raised in the course of this debate. It is
an extremely basic, fundamental, and
important issue for women in this
country.

Our outstanding colleagues have pre-
sented an absolutely powerful and in-
disputable case for our positions. We
are troubled that we have had silence
from the other side.

We listened yesterday about how ben-
eficial the Republican bill was—when
it refuses to provide protections to the
millions of Americans our colleagues
have talked about.

We are down to the most basic and
fundamental purpose of our bill; that
doctors and, in this case, women are
going to make the decision on their
health care needs, not the bureaucrats
in the insurance industry.

This is one more example of the need
for protections. Our colleagues have
demonstrated what this issue is really
all about. That is why | hope those
Members on the other side that really
care about women’s health will support
this amendment.

Mr. President, we are prepared to
move ahead and vote on this amend-
ment.

The PRESIDING OFFICER. Who
yields time?

If neither side yields time, time runs
equally against both sides.

Mr. KENNEDY. Do | have 1 minute
left?

The PRESIDING OFFICER. Seven-
teen seconds.

Mr. JEFFORDS addressed the Chair.

The PRESIDING OFFICER. The Sen-
ator from Vermont.

Mr. JEFFORDS. How much time do
we have?

The PRESIDING OFFICER. Twenty-
five minutes 15 seconds.

Mr. JEFFORDS. Mr. President, |
know that my worthy opponents have
made note of our absence. We are not
ignoring this issue. We have a better
answer. There will be a Snowe-Abra-
ham amendment presented, probably
tomorrow, that will handle this issue. |
think the Members will agree that the
approach we take will be preferable to
the one being taken right now.

I would like to address my colleagues
generally on the situation at this time.
The Patients’ Bill of Rights Act ad-
dresses those areas of health quality on
which there is broad consensus. It is
solid legislation that will result in a
greatly improved health care system
for all Americans.

The Committee on Health, Edu-
cation, Labor, and Pensions, the HELP
Committee, has been long dedicated to
action in order to improve the quality
of health care. Our commitment to de-
veloping appropriate managed care
standards has been demonstrated by
the 17 additional hearings related to
health care quality. Senator FRIST’S
Public Health and Safety Sub-
committee held three hearings on the
work of the Agency for Health Care
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Policy and Research, sometimes re-
ferred to as AHCPR. Each of these
hearings helped us to develop the sepa-
rate pieces of legislation that are re-
flected in S. 326, the Patients’ Bill of
Rights Act. People need to know what
their plan will cover and how they will
get their health care.

The Patients’ Bill of Rights requires
full disclosure by an employer about
health plans it offers to employees. Pa-
tients also need to know how adverse
decisions by a plan can be appealed,
both internally—that is, within the
HMO—and externally, through an inde-
pendent medical reviewer. Under our
bill, the reviewer’s decision will be
binding on the health plan. We are
talking about an external, outside re-
viewer, and it is binding. There is no
appeal. It is binding. They have to do
it. However, the patient will retain his
or her current rights to go to court.

Timely utilization decisions and a
defined process for appealing such deci-
sions are the keys to restoring trust in
the health care system. Our legislation
also provides Americans covered by
health insurance with new rights to
prevent discrimination based on pre-
dictive genetic information. This is a
crucial provision. It ensures that med-
ical decisions are made by physicians
in consultation with their patients and
are based on the best scientific evi-
dence. That is the key phrase. We want
to remember that one because you
won’t see it on the other side.

It provides a stronger emphasis on
quality improvement in our health
care system with a refocused role for
AHCPR, taking advantage of all the
abilities we have now to understand
better what is going on with respect to
health care in this country, to sift
through the information that comes
through AHCPR and make judgments
on what the best medicine is.

Some believe that the answer to im-
proving our Nation’s health care qual-
ity is to allow greater access to the
tort system, maybe a better lawsuit.
However, you simply cannot sue your
way to better health. We believe that
patients must get the care they need
when they need it. They ought not to
have to go to court with a lawsuit.
They ought to get it when they need it.
It is a question of whether you want
good health or you want a good law-
suit.

In the Patients’ Bill of Rights, we
make sure each patient is afforded
every opportunity to have the right
treatment decision made by health
care professionals. In the event that
does not occur, patients have the re-
course of pursuing an outside appeal to
get medical decisions by medical peo-
ple to give them good medical treat-
ment. Prevention, not litigation, is the
best medicine.

Our bill creates new, enforceable
Federal health standards to cover
those 48 million people of the 124 mil-
lion Americans covered by employer-
sponsored plans. These are the very
same people that the States, through
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their regulation of private health in-
surance companies, cannot protect. We
will protect them.

What are these standards? They in-
clude, first, a prudent layperson stand-
ard for emergency care; second, a man-
datory point of service option; direct
access to OB/GYNs and pediatricians—
that has not been recognized by the op-
position—continuity of care; a prohibi-
tion on gag rules; access to medication;
access to specialists; and self-pay for
behavioral health.

It would be inappropriate to set Fed-
eral health insurance standards that
duplicate the responsibility of the 50
State insurance departments.

Mr. KENNEDY. Will the Senator
yield on that issue?

Mr. JEFFORDS. | am happy to yield.

Mr. KENNEDY. Can the Senator
show us one State that has the patient
protections included in our proposal? Is
there just one State in this country,
one State that provides those types of
protections?

Mr. JEFFORDS. 1|
does.

Mr. KENNEDY'. All of the protections
for the patients? | know the Senator
understands his State well, but does
the Senator know of any other State
that provides these Kkinds of protec-
tions?

Mr. JEFFORDS. We are going to pro-
vide them with better protections.

Mr. KENNEDY. The scope of your
legislation only includes a third of all
the people who have private health
coverage.

Mr. JEFFORDS. Well, in some areas
we go beyond that, as the Senator well
knows.

Mr. KENNEDY. No, | don’t know. I
don’t know, because you talk about
self-insured plans, and there are only 48
million Americans in those plans. You
don’t cover the 110 million Americans
who have other health insurance plans.

Does the Senator know a single State
that provides specialized care for chil-
dren if they have a critical need for
specialty care—one State in the coun-
try? We provide that kind of protec-
tion. Does the Senator know a single
State that has that kind of protection?

Mr. JEFFORDS. | tell you, we have a
better health care bill. That is all I am
telling you. It will protect more people
at less cost. Your bill is so expensive
that you are going to affect a million
people, and those people are the ones
we want most to protect. Those are the
people who are working low-income
jobs and who will be torn off and re-
moved from health care protection by
your bill. We will not do that. We are
going to protect those people who need
the protection the most from being de-
nied health insurance.

| take back the remainder of my
time.

It would be inappropriate to set Fed-
eral health insurance standards that
duplicate the responsibility of the 50
State insurance departments. As the
National Association of Insurance
Commissioners put it:

believe Vermont
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We do not want States to be preempted by
Congressional or administrative ac-
tions. . .Congress should focus attention on
those consumers who have no protections in
the self-funded ERISA plans.

Senator KENNEDY’s approach would
set health insurance standards that du-
plicate the responsibility of the 50
State insurance departments. Worse
yet, it would mandate that the Health
Care Financing Administration, HCFA,
enforce them, if the State decides oth-
erwise. It would be a disaster—HCFA
can’t even handle the small things they
have with HIPAA, the Medicare and
Medicaid problems—to get involved in
the demands that would be placed upon
them by the Democratic bill.

This past recess, Senator LEAHY and
I held a meeting in Vermont to let New
England home health providers meet
with HCFA. It was a packed and angry
house, with providers traveling from
New Hampshire, Massachusetts, and
Connecticut. That is who the Demo-
crats would have enforce their bill. It
is in no one’s best interests to build a
dual system of overlapping State and
Federal health insurance regulation.

Increasing health insurance pre-
miums causes significant losses in cov-
erage. The Congressional Budget Of-
fice, CBO, pegged the cost of the Demo-
cratic bill at six times higher than S.
326. Based on our best estimates, pas-
sage of the Democratic bill would re-
sult in the loss of coverage for over 1.5
million working Americans and their
families.

Now, why do you want to charge for-
ward with that plan? To put this in
perspective, this would mean they
would have their family’s coverage
canceled under the Democratic bill—
canceled. Let me repeat that. Adoption
of the Democratic approach would can-
cel the insurance policies of almost 1.5
million Americans, CBO estimates. |
cannot support legislation that would
result in the loss of health insurance
coverage for the combined population
of the States of Virginia, Delaware,
South Dakota, and Wyoming—no cov-
erage.

Mrs. MURRAY. Will
yield for a question?

Mr. JEFFORDS. Fortunately, we can
provide the key protections that con-
sumers want, at a minimal cost and
without the disruption of coverage, if
we apply these protections responsibly
and where they are needed.

In sharp contrast to the Democratic
alternative, our bill would actually in-
crease coverage. With the additional
Tax Code provisions of S. 326, the Pa-
tients’ Bill of Rights Act, our bill al-
lows for full deduction of health insur-
ance for the self-employed, the full
availability of medical savings ac-
counts, and the carryover of unused
benefits from flexible spending ac-
counts.

Mrs. MURRAY. Will the Senator
from Vermont yield for a question?

Mr. JEFFORDS. With the Patients’
Bill of Rights Plus Act, we provide
Americans with greater choice of more
affordable health insurance.

the Senator
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Mrs. MURRAY. Will the Senator
from Vermont yield for a question?

Mr. JEFFORDS. Yes.

Mrs. MURRAY. | thank the Senator.

I was listening to his discussion
about the Republican bill. The current
pending amendment, the Robb-Murray
amendment, allows women access to
OB/GYNs as their primary care physi-
cians. Will the bill the Senator is dis-
cussing provide direct access for all of
those women who are not in self-in-
sured programs in this country?

Mr. JEFFORDS. We will have an
amendment which will deal with that
problem.

Mrs. MURRAY. All women in this
country who are not in self-insured
programs will have access under the
amendment you are going to be offer-
ing?

Mr. JEFFORDS. First of all, we defer
to the States in that regard.

Mrs. MURRAY. Then | can assume
that the women who are not in self-in-
sured programs will not be covered by
the Republican amendment.

Mr. JEFFORDS. Our bill covers, as
we intended to cover, those who need
the coverage now who have no coverage
and get the protection to those who
need the protection. We will have an
amendment that will take care of the
problems that are—

Mrs. MURRAY. Not the self-em-
ployed. That is the answer.

Mrs. BOXER. Will the Senator yield
for a question?

Mr. JEFFORDS. | think the Senator
has her own time.

Mrs. BOXER. | wanted to ask the
Senator one question.

Mr. JEFFORDS. Yes.

Mrs. BOXER. Is the Senator aware
that when he talks about people losing
their insurance, there is a $100 million
effort going on by the HMOs to scare
people into thinking that if the Demo-
cratic Patients’ Bill of Rights passes—
which is supported by all the health
care advocate groups in the country—
they will lose their insurance?

Is the Senator aware that his own
Congressional Budget Office has clear-
ly stated the maximum cost of the
Democratic Patients’ Bill of Rights is
$2 a month?

And further, is the Senator aware
that the President, by executive order,
gave the Patients’ Bill of Rights to
Federal employees, and there has been
no increase in the premium?

So what | am asking the Senator is,
is he aware of this campaign by the
HMOs? Has he seen the commercials?
Does he believe the HMOs that who
have an interest in this, the CEOs of
which are getting $30 million a year,
really have the interests of patients in
their heart?

Mr. JEFFORDS. | say that the Sen-
ator was successful in stealing some
time from me. Let me say that we have
differences of opinions on these bills.
There is no question that your bill is
much more expensive, that it is going
to cost 6 percent, and that CBO esti-
mates 1.5 million people—all of which
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you say you care most about, | say to
the Senator from California, the low-
income people, the people who are just
barely able to have plans right now,
and small businesses that won’t be
able—1.5 million people will lose their
health insurance if your plan is put in.

Mrs. BOXER. | say to the Senator—

The PRESIDING OFFICER. The Sen-
ator from Vermont has the floor.

Mr. JEFFORDS. S. 326, the Patients’
Bill of Rights Plus Act, provides nec-
essary consumer protections without
adding significant new costs, without
increasing litigation, and without
micromanaging health plans.

Our goal is to give Americans the
protections they want and need in a
package they can afford and that we
can enact. This is why | hope the Pa-
tients’ Bill of Rights we are offering
today will be enacted and signed into
law by the President.

Mr. President, | yield to the Senator
from Tennessee.

The PRESIDING OFFICER. The Sen-
ator from Tennessee is recognized.

Mr. FRIST. Mr. President, | want to
take a few minutes to return to the un-
derlying amendment. It has taken me a
while to read through the amendment.
The first time | saw the amendment
was 30 minutes ago. | have just read
through the amendment offered by
Senator KENNEDY and others which re-
lates to certain breast cancer treat-
ment and access to appropriate obstet-
rical and gynecological care.

I apologize for not being able to par-
ticipate directly on in this issue ear-
lier. At the outset, | will say that
about 2 years ago, Senator Bradley
from New Jersey and | had the oppor-
tunity to participate Iin writing an
amendment that actually eventually
became law which addressed the issue
of postmaternity stay, postdelivery
stay. We wrote that particular piece of
legislation because we felt strongly
that managed care had gone too far in
dictating how long people stayed in the
hospital and pushing them out after de-
liveries, and it was a little controver-
sial, although | think a very good bill
for the time, because it sent a message
very loudly and clearly to the managed
care industry that you need to leave
those decisions, as much as possible, at
the local level where physicians and
patients, in consultation with each
other, determine that type of care.

The amendment on the floor is dif-
ferent in that it focuses on another as-
pect of women’s care and that is breast
cancer treatment. As to the debate
from the other side of the aisle, | agree
with 98 percent of what was said in
terms of the importance of having a
woman be able to access her obstetri-
cian and gynecologist in an appropriate
manner, the need for looking at inpa-
tient care, to some extent as it relates
to breast disease. Yet | think the ap-
proach that Senator KENNEDY and oth-
ers have put on the floor is a good start
but has several problems. Therefore, |
urge all of my colleagues to vote
against that amendment, with the un-
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derstanding we can take the good ef-
forts from that amendment, correct
the deficiencies, and address the very
same issues that have been identified
so eloquently by my colleagues across
the aisle.

Now, in looking at the Kennedy-Robb
amendment, on page 2, they talk
about:

. . . health insurance coverage, that pro-
vides medical and surgical benefits shall en-
sure that inpatient coverage with respect to
the treatment of breast cancer is provided
for a period of time as is determined by the
attending physician, in his or her profes-
sional judgment. . . .

So far, | agree wholeheartedly. But
where | cannot vote in good conscience,
or allow my colleagues to, without
fully understanding the implications,
is where they continue and say:

. consistent with generally accepted
medical standards, and the patient, to be
medically appropriate following—(A) a mas-
tectomy; (B) a lumpectomy; or (C) a lymph
node dissection.

| agree with all of that and inpatient
care. The part that bothers me is the
‘‘consistent with generally accepted
medical standards.’”” This goes into the
debate we will go into tomorrow, or the
next day, on medical necessity and
what medical necessity means.

When we talk about what is medi-
cally appropriate and medically nec-
essary, you are going to hear me say
again and again that we should not try
to put that into law, Federal statute.
We should not define ‘““‘medical neces-
sity”” as generally accepted medical
practices or standards. The reason is,
as exemplified in this chart, nobody
can define generally accepted medical
standards. You will go up to a physi-
cian and a physician will say: That is
what | do every day.

Well, that is not much of a defini-
tion, | don’t think. Therefore, | am not
sure we should use those terms and put
them into a law and pass it as an
amendment and make it part of the Pa-
tients’ Bill of Rights.

This chart is a chart that shows the
significant variation of the way medi-
cine is practiced today, and that gen-
erally accepted medical standards has
such huge variations that the defini-
tion means nothing. Therefore, I am
not going to put into a Federal statute
a definition that means very little be-
cause | think, downstream, that can
cause some harm because maybe a
bunch of bureaucrats will try to give
that definition.

Mr. SANTORUM. If the Senator will
yield, he is arguing that it doesn’t
mean anything. It means everything.
Really it is sort of the opposite of that.
It has such an expansive character to it
that it can include inappropriate medi-
cine, which is, | think, the point the
Senator is making.

Mr. FRIST. | think that is right. My
colleague said it much more clearly
than |. The definition itself of ‘“‘medi-
cally necessary and appropriate’ is so
important that we should not lock the
definition into something that is so
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small, so rigid, that we can’t take into
consideration the new advances that
are coming along. That is why when we
say generally accepted medical stand-
ards or practices, it leaves out the best
evidence, the new types of discoveries
that are coming on line. That decision
should be made locally and should not
be definitions put into a statute.
Therefore, | am going to oppose this
amendment.

Mr. ROBB. Will the Senator yield?

Mr. FRIST. Let me try to get
through my presentation.

Mr. ROBB. Will the Senator yield?

Mr. FRIST. I will not yield.

Let me go through for my colleagues
why the variation in medical practice
has implications that may be unin-
tended and therefore we cannot let the
amendment pass.

Reviewing regional medical vari-
ations for breast-sparing surgery—basi-
cally for breast cancer today—I don’t
want to categorize this too much be-
cause the indications change a little
bit. In a lumpectomy—taking out the
lump itself and radiating because it is
the least disfiguring—the outcome is
equally good as doing a mastectomy
and taking off the whole breast.

In my training—not that long ago, 25
years—the only treatment was mastec-
tomy. As we learned more and more
and radiation therapy became more
powerful, we began to understand there
are synergies in doing surgical oper-
ations and radiation therapy and chem-
otherapy. We didn’t have to remove or
disfigure the whole breast. The new
therapy ended up being better for the
patient but was not generally accepted
medically. That sort of variation is
shown in this chart.

In this chart, the very dark areas use
lumpectomy versus mastectomy. Com-
paring the two, the high ratio of
around 20 to 50 percent, versus going
down to the light colors on the chart
where this procedure is not used very
much, there is tremendous variation.
The different patterns of color on the
chart demonstrate that a procedure
generally accepted in one part of the
country may be very different in an-
other part of the country.

For example, in South Dakota, using
this ratio of lumpectomy versus mas-
tectomy, the ratio is only 1.4 percent.

In Paterson, NJ, the generally ac-
cepted medical standards in that com-
munity go up almost fortyfold to 37.8
percent—the relative use of one proce-
dure, an older procedure, versus a
newer procedure.

Which of those are generally accept-
ed medical standards? That shows the
definition itself has such huge vari-
ation that we have to be very careful
when putting it into Federal statute.
We will come back to that because it is
a fundamentally important issue. Med-
icine is practiced differently around
the country. Therefore, the words
‘‘generally accepted medical stand-
ards’ have huge variations. We have to
be careful what we write into law.

What | am about to say builds on the
work of Senators SNOWE and ABRAHAM.
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How much time do | have remaining?

The PRESIDING OFFICER. The Sen-
ator has 20 minutes 50 seconds.

Mr. FRIST. Again, Senators SNOWE
and ABRAHAM will talk more about this
a little bit later.

Instead of using language such as
““‘generally accepted medical stand-
ards,” it has a built-in inherent danger
because it defines what ‘““medical ne-
cessity and appropriate’ are.

We should be looking at words as fol-
lows: That provides a group health plan
and a health insurance issuer providing
health insurance coverage, that pro-
vides medical and surgical benefits,
shall ensure that inpatient coverage—
just like the Kennedy-Robb amend-
ment with respect to the treatment of
breast cancer—is provided for a period
of time as determined by the attending
physician, as the Kennedy-Robb
amendment does, in consultation with
the patient. | think this is “in con-
sultation with the patient.”

No, they do not have in their bill ““in
consultation with the patient.” | sug-
gest “‘in consultation with the patient”
should be part of their amendment.

We would put in “in consultation
with the patient’” to be ‘““medically nec-
essary and appropriate,” instead of
using their words ‘‘generally accepted
medical standards,”” which has such
huge variation.

Why not use the better terminology,

“medically necessary and appro-
priate”?
Use the same indications. Mastec-

tomy is what we will propose, what
they propose. Lumpectomy is what we
propose, what they will propose.
Lymph node dissection, we will use
that language.

But ‘‘generally accepted medical
standards’ is dangerous. We ought to
use such words as ‘“medically necessary
and appropriate.”” Then we are not
locked into the variation where there
is a fortyfold difference in
mastectomies versus lumpectomy,
which shows the importance of being
very careful before placing Federal
definitions of what is ‘““medically nec-
essary and appropriate’ in Federal law.

Mr. LEAHY. Mr. President, | was
going to make a unanimous consent re-
quest.

Mr. FRIST. | yield to the unanimous

consent request.
PRIVILEGE OF THE FLOOR

Mr. LEAHY. | ask unanimous con-
sent that Alex Steele of my office be
granted privilege of the floor today.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. FRIST. In the Kennedy-Robb
amendment is the issue of access.

Again, my colleagues on the other
side hit it right on the head: Women
today want to have access to their ob-
stetrician. They don’t want to go
through gatekeepers to have to get to
their obstetrician or gynecologist.
That relationship is very special and
very important when we are talking
about women’s health and women’s dis-
eases.
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In the Kennedy-Robb amendment,
the language is that the plan or insurer
shall permit such an individual who is
a female to designate a participating
physician who specializes in obstetrics
and gynecology as the individual’s pri-
mary care provider.

It is true that in our underlying bill
we don’t say the plan has to say that
all obstetricians and gynecologists are
primary care providers. That is exactly
right. The reasons for that are
manyfold.

Let me share with Members what one
person told me. Dr. Robert Yelverton,
chairman of the American College of
Obstetricians and Gynecologists’ Pri-
mary Care Committee, stated:

The vast majority of OB/GYNs in this
country have opted to remain as specialists
rather than act as primary care physicians.

He attributes this to the high stand-
ards that health plans have for primary
care physicians, saying:

None of us could really qualify as primary
care physicians under most of the plans, and
most OB/GYNs would have to go back to
school for a year or more to do so.

You can argue whether that is good
or bad, but it shows that automatically
taking specialists and making them
primary care physicians and putting it
in Federal statute is a little bit like
taking BiLL FRrIST, heart and lung
transplant surgeon, and saying: You
ought to take care of all of the primary
care of anybody who walks into your
office.

Mrs. BOXER. Will the Senator yield?

Mr. FRIST. I will finish my one pres-
entation, and we will come back to
this.

Mrs. BOXER. Will the Senator yield?

The PRESIDING OFFICER. The Sen-
ator does not yield.

Mrs. BOXER. Why do you not yield?

The PRESIDING OFFICER. The Sen-
ator did not agree to yield.

Mr. FRIST. | simply want the cour-
tesy of completing my statement. |
know people want to jump in and ask
questions, but we have listened to the
other side for 50 minutes on this very
topic. | am trying to use our time in an
instructive manner, point by point, if
people could just wait a bit and allow
me to get through my initial presen-
tation of why | think this amendment
must be defeated with a very good al-
ternative.

I want to get into this issue of access
to obstetricians and gynecologists. In
our bill that has been introduced, we
take care of this. | believe strongly we
take care of it. We say, in section 723:
The plan shall waive the referral re-
quirement in the case of a female par-
ticipant or beneficiary who seeks cov-
erage for routine obstetrical care or
routine gynecological care.

We are talking about routine wom-
en’s health issues. We waive the refer-
ral process. There is not a gatekeeper.
A patient goes straight to their obste-
trician and gynecologist. That is what
women tell me they want in terms of
access to that particular specialized,
trained individual.
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It is written in our bill. Let me read
what is in our bill.

The plan shall waive the referring require-
ment in the case of a female participant or
beneficiary who seeks routine obstetrical
care or routine gynecological care.

Therefore, | think the access provi-
sions in the Kennedy-Robb amendment
are unnecessary and are addressed in
our underlying bill. Plus, they go one
step further in saying that this spe-
cialist is the individual’s primary care
provider. | am just not sure of the total
implications of that, especially after
an obstetrician who is the chairman of
the American College of Obstetrics and
Gynecology very clearly states that
merely assuming that a specialist is a
good primary care physician is not nec-
essarily correct.

Also, in our bill, beyond the routine
care—this is in section 725 of our bill
where we address access to special-
ists—we say:

A group health plan other than a fully in-
sured health plan shall ensure that partici-
pants and beneficiaries have access to spe-
cialty care when such care is covered under
the plan.

So they have access to specialty care
when obstetrics care and gynecological
care is part of that plan.

So both here and in the earlier provi-
sion of section 723, where we talk about
routine obstetrical care, there is no
gatekeeper; there is no barrier; a
woman can go directly to her obstetri-
cian and her gynecologist, which is
what they want. Or, if you fall into the
specialty category in provision 725, you
have access to specialty care when
such care is covered under the plan.

As | go through the Kennedy-Robb
plan, and this is obviously the amend-
ment that we are debating on the floor,
there are a number of very reasonable
issues in there. Again, | think the in-
tent of the amendment is very good. |
do notice secondary consultations in
the amendment. | think, as we address
the issue of women’s health, obstet-
rical care, breast cancer treatment, ac-
cess to appropriate care, which we plan
on addressing and we will address, | be-
lieve, this is the amendment Senators
SNOWE and ABRAHAM have been work-
ing on so diligently, the idea of sec-
ondary consultations.

About 2 months ago we did a women’s
health conference. It was wonderful. It
was in Memphis, TN. It was on wom-
en’s health issues. Maybe 200 or 300
people attended, focusing on women’s
health issues. We talked about the
range of issues, whether it was breast
cancer, cervical cancer, osteoporosis,
diseases of the aging process, but an
issue which came up was the issue of
secondary consultations. Because it is
dealing with something that is very
personal to them, women say: Is there
any way we can reach out in some way
with health plans to lower the barriers
for us to get a second opinion?

Why is that important? Part of that
is important because of this huge vari-
ation. If you go to one doctor and he
says do a mastectomy, which is very
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disfiguring, it is very clearly indi-
cated—there are clear-cut indications
for mastectomy or lumpectomy today.
If you hear two different versions, you
may want to get a secondary opinion
or a secondary consultation.

What we are looking at in that re-
gard is language similar to this: to pro-
vide coverage with respect to medical
and surgical services provided in rela-
tion to the diagnosis and treatment of
cancer shall ensure that full coverage
is provided for secondary consultations
by specialists in the appropriate med-
ical fields.

“Medical fields,” |1 think we need to
go a little bit further and focus on
whether it is pathology or radiology or
oncology or surgery to confirm—and |
think it should be part of the lan-
guage—to confirm or to refute the di-
agnosis itself. That is full coverage by
the plan for secondary consultations
for cancer as it deals with women’s
health issues.

I think that will be an important
part to include as we address this very
specific field. It is totally absent in the
Kennedy-Robb amendment. | propose
offering an amendment which does
much of what they say in terms of in-
patient care, changing this termi-
nology from ‘“‘generally accepted med-
ical standards,’”” which | think is poten-
tially dangerous, and move on to the
language which | think should be used,
which is “medically necessary and ap-
propriate.”

The access issue, | believe, we have
developed. There are other issues in the
bill that | will work with Senators
ABRAHAM and SNOWE to address, in a
systematically and well-thought-out
way, so we can do what is best for
women in this treatment of cancer,
breast cancer, mastectomy, and access
to obstetricians and gynecologists.
That is something about which we need
to ensure that no managed care plan
says: No, you cannot go see your obste-
trician; or, no, you cannot go see your
gynecologist; or, no, you have to hop
through a barrier; or, no, you have to
go see a gatekeeper before you can see
your obstetrician/gynecologist. We are
going to stop that practice, and we are
going to stop that in the Republican
bill we put forward.

I have introduced the concept
today—again, it is very important—of
medical necessity and how we define
what is medically necessary and appro-
priate. It is something critical. It is
something we are going to come back
to. | think with all the issues we are
discussing, if we try to put in Federal
law, Federal statute, a definition of
what is medically necessary and appro-
priate instead of leaving it up to a phy-
sician who is trained in the field, a spe-
cialist, we are going in the wrong di-
rection and have the potential for
broadly harming people.

I urge defeat of this amendment with
the understanding we are going to
come back and very specifically ad-
dress the issues | have talked about
today.
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| yield the floor.

Mr. LIEBERMAN. Mr. President, |
rise today to express my support for
the Robb-Murray amendment, which
provides our mothers, wives, daughters
and sisters with direct access to OB/
GYN care and strengthens the ability
of a woman and her doctor to make
personal medical decisions.

The sponsors of this amendment,
along with most women and most
Americans, believe that a woman
should have the choice and the freedom
to select an OB/GYN physician as her
primary care provider and to deter-
mine, in consultation with her doctor,
how long she should stay in the hos-
pital following surgery.

Those critical and deeply personal
judgments should not be trumped by
the arbitrary guidelines of managed
care companies. The women in our
lives deserve better than drive-by
mastectomies. With the Robb-Murray
amendment, we will say so in law, and
ensure that women receive the services
they need and the respect they are
owed.

Studies show that when women have
a primary care physician trained in OB/
GYN, they receive more comprehensive
care and greater personal satisfaction
when they are treated by doctors
trained in other specialties.

We should consider, too, that breast
cancer is the second leading killer of
women in this country. New cases of
this disease occur more than twice as
often as second most common type of
cancer, lung cancer. More than 178,000
women in this country were diagnosed
with breast cancer in 1998. I have no
doubt we will someday find the origin
and cure for this terrible malady. Until
then, though, we have a duty to make
the system charged with treating these
women respectful and responsive to
their needs.

Sadly, the evidence suggests we have
a long way to go. We continue to re-
ceive disturbing reports about the in-
sistence of some insurance companies
to force women out of the hospital im-
mediately after physically demanding
and emotionally traumatic surgeries.
We have been shocked by stories of
women being sent home with drainage
tubes still in their bodies and groggy
from general anesthesia. This is dis-
tressing to me not just as a policy-
maker, but as a son, father, and hus-
band.

Now, some critics of the Robb-Mur-
ray Amendment want to sidestep this
problem, and suggest that we are legis-
lating by body part. To that, | say:

Those who oppose this provision are
wasting a valuable opportunity to in-
crease the quality of physical health
care for over half the population of the
United States.

Those who oppose are ignoring the
suffering and inconvenience of women
throughout this country trying to re-
ceive the basic health care that they
have every right to expect.

Those who oppose are failing to right
a wrong that we have tolerated for too
long.
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Mr. President, women are being de-
nied the quality of care they are pay-
ing for and to which they have a moral
right. And this Senate has a chance
today to begin fixing this inequity. |
urge my colleagues to look beyond the
rhetoric and see the very simple and
fair logic that calls for the passage of
this amendment, and join us in sup-

porting it.

Several Senators addressed the
Chair.

The PRESIDING OFFICER. Who

yields time? The Senator from Okla-
homa.

Mr. NICKLES. Mr. President, how
much time remains on this amend-
ment?

The PRESIDING OFFICER. There
are 7 minutes and 26 seconds on the
side of the Senator from Oklahoma.
The other side has used all its time.

Mr. NICKLES. Mr. President, let me
make a couple of comments. | heard
my friend and colleague from Massa-
chusetts say: Where is everybody in the
debate? We have just received the
amendment. | would like to look at it,
and | had a chance to look at it while
some of the debate was going on. |
would like to make a couple of com-
ments on it.

| found in the amendment—

Mr. KENNEDY. On that point, will
the Senator yield?

Just on the point of the representa-
tion you just made. It is virtually the
same amendment that was offered in
the committee.

The PRESIDING OFFICER. Does the
Senator yield?

Mr. NICKLES. No, | do not.

Mr. KENNEDY. It is not a surprise. It
is the same amendment, effectively.

Mr. NICKLES. The Senator from
Massachusetts says it is the same
amendment offered in committee, but
that is not factual. The Senator can
correct me if I am wrong, but this
amendment deals with Superfund. This
amendment deals with transferring
money from general revenue into So-
cial Security. That was not offered in
committee. There are few tax provi-
sions in here. | asked somebody: What
is this extension of taxes on page 177
My staff tells me it is a tax increase of
$6.7 billion on Superfund. | don’t know
what that has to do with breast cancer,
but it is a tax increase on Superfund.

I know we need to reauthorize Super-
fund. 1 didn’t know we were going to do
it on this bill. | stated in the past we
are not going to pass the Superfund ex-
tension until we reauthorize it. We
should do the two together. Why are we
doing it on this bill?

So there are tax increases in here
that nobody has looked at. They did
not do that in the Labor Committee or
the health committee, | do not think. |
asked the Chairman of the committee.
| don’t think they passed tax increases
on Superfund. That does not belong in
the HELP Committee.

Certainly transferring money from
the general revenue fund, as this bill
does, into the Social Security trust
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fund, was not done in the HELP Com-
mittee, 1 do not think. It should not
have been done. My guess is the Fi-
nance Committee might have some ob-
jections. Senator ROTH is going to be
on the floor saying: Wait a minute,
what is going on?

So there is a lot of mischief in these
amendments. Some of us have not had
enough time. One of the crazy things
about this agreement is we are going to
have amendments coming at us quick-
ly. We have to have a little time to
study them. Sometimes we find some
things stuck in the amendments which
some of us might have some objections
with.

I want to make a couple of comments
on the amendment. In addition to the
big tax increases hidden in the bill,
this amendment also strikes the under-
lying amendment that many of us have
proposed on this side that says, what-
ever we should do we should do no
harm. If we are going to increase pre-
miums by over 1 percent; let us not do
a bill. Maybe people forgot about that,
but that is an amendment we offered
earlier. This amendment, the Robb
amendment, says, let’s strike that pro-
vision. We do not care how much the
Kennedy bill costs.

Some of us do care how much it
costs. We do not want to put millions
of people into the ranks of the unin-
sured. We do not want to do harm. Un-
fortunately, the amendment proposed
by Senator RoBB and others would do
that. It would strike that provision. It
would eliminate that provision.

On the issue of breast cancer and
mastectomy and lumpectomy and so
on, Senator FRIST has addressed it a
little bit. Senator SNOwWE and others
will be offering an amendment that is
related and, 1 will tell you, far superior
to the amendment we have on the
floor.

I do not know if we will get to it to-
night. Certainly, we will get to it to-
morrow. It is a much better amend-
ment. It is an amendment that has
been thought out. It is an amendment
that does not have Superfund taxes in
it. It is an amendment that includes, as
this bill does, transfers from the gen-
eral revenue fund into the Social Secu-
rity trust.

I urge my colleagues at the appro-
priate time to vote ‘‘no’ on the Robb
amendment, and then let’s adopt the
underlying amendment which says we
should not increase health care costs
by more than 1 percent; let’s not do
damage to the system; let’s not put
people into the ranks of uninsured by
playing games, maybe trying to score
points with one group or another
group. Let’s not do that. Let’s not
make those kinds of mistakes.

If people have serious concerns deal-
ing with breast cancer and how that
should be treated, again, Senator
SNOWE, Senator ABRAHAM, and Senator
FRIST have an amendment they have
worked on for some time that | believe
is much better drafted. It does not have
Superfund taxes in it. It does not have
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a transfer of general revenue funds into
the Social Security trust fund. It does
not make these kinds of mistakes that
we have, unfortunately, with this pend-
ing amendment.

Mr. GREGG. Will the Senator yield
for a question?

Mr. NICKLES. | ask how much time
we have?

The PRESIDING OFFICER. The Sen-
ator has 2% minutes.

Mr. GREGG. As | understand it, by
repealing the underlying amendment,
which would limit the cost increase to
1 percent and would say, in the alter-
native, if 100,000 people are knocked off
the rolls of insured, the bill will not go
forward. If we repeal that and those
100,000 people are knocked off the rolls,
they are not going to have any insur-
ance for mastectomies; right?

Mr. NICKLES. The Senator is exactly
right.

Mr. GREGG. Basically, the proposal
of the Senator from Virginia, sup-
ported by Senator KENNEDY, uninsures
potentially 100,000 women from any
mastectomy coverage as a result of
their amendment or any other cov-
erage.

Mr. NICKLES. The Senator makes a
good point, but probably not 100,000.
Estimates would probably be much
closer to 2 million people would be un-
insured and have no coverage whatso-
ever in any insurance proposal if we
adopt the underlying Kennedy amend-
ment.

Mr. GREGG. Of those 2 million peo-
ple, we can assume potentially half
would be women. So we have approxi-
mately 1 million women who would not
have insurance as a result of this
amendment being put forward on the
other side.

Mr. NICKLES. The Senator is cor-
rect.

Mr. SANTORUM. Mr. President, will
the Senator from Oklahoma yield for a
question? As a matter of fact, we have
some information just provided to us
that under the Kennedy legislation, S.
6, with 1.9 million people no longer
being insured, you would have 188,595
fewer breast examinations. If people
had their routine breast examinations,
of those 1.9 million, a certain percent-
age would be women, that would be the
number of breast exams that would no
longer take place if this legislation
passed.

We hear so much talk about ‘“‘in
human terms,”” and they say this argu-
ment does not cut. These people are
going to lose insurance. They will lose
insurance. They will not get coverage
so you do not have to worry about cov-
ering them for a mastectomy. They are
going to find out, in many cases, unfor-
tunately, far too late for even those
kinds of treatments to be helpful. That
is what we are trying to prevent in not
passing a bill that drives up costs dra-
matically which drives people out of
the insurance area.

Mr. NICKLES. | appreciate my col-
league’s comment. | yield back the re-
mainder of my time and ask for the
yeas and nays on the amendment.



S8344

The PRESIDING OFFICER. Is there a
sufficient second?

There is a sufficient second.

The yeas and nays were ordered.

Mr. KENNEDY. I yield myself 2 min-
utes on the bill.

The PRESIDING OFFICER. The Sen-
ator is recognized.

Mr. KENNEDY. Mr. President, the
more we debate, the more confused our
good colleagues on the other side, quite
frankly, become. The underlying
amendment dealing with the OB/GYN
is the amendment that was offered in
committee and that is no surprise.

The other provision the Senator from
Oklahoma talks about is funding the
self-insurance tax deduction intro-
duced by the Senator from Oklahoma
without paying for it. This would sub-
ject the bill to a point of order if it was
carried all the way through. He did not
pay for it.

It is a red herring. Time and time
again we have put in the General Ac-
counting Office document which states
that the protections in this bill will en-
hance the number of people insured,
not reduce the number.

Does the Senator from Pennsylvania
actually believe we are endangering
breast cancer tests for women, reduc-
ing Pap tests, reducing examinations
for breast cancer and yet the breast
cancer coalition supports our proposal?
Is he suggesting any logic to his posi-
tion?

Mr. President, | yield back the re-
mainder of the time and look forward
to the vote.

The PRESIDING OFFICER. The Sen-
ator from Oklahoma.

Mr. NICKLES. Mr. President, | yield
myself 1 minute on the bill.

The Senator from Pennsylvania is
right. The whole essence of the second-
degree amendment is to kill the under-
lying amendment because the Senator
from Massachusetts does not want to
say we will not increase costs by more
than 1 percent, because, frankly, he
wants to, and expects to, increase costs
by 5 or 6 percent. The net result of that
will be to uninsure a couple million
people, half of which could be women,
half of which will not get those exams,
half of which will not get those
screenings, half of which will not get
the care they need. That is the purpose
of the amendment.

In the process, he also increases
Superfund taxes and also comes up
with general transfers of money from
the general revenue fund to the Social
Security fund. That is a mistake.

I urge my colleagues to vote no and
keep in mind that in dealing with
breast cancer, Senator SNOWE, Senator
FRIST, and Senator ABRAHAM will offer
a much better proposal later in this de-
bate. I yield the floor.

The PRESIDING OFFICER. All time
having been yielded back, the question
is on agreeing to amendment No. 1237.
The yeas and nays have been ordered.
The clerk will call the roll.

The legislative assistant called the
roll.
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The result was announced—yeas 48,
nays 52, as follows:
[Rollcall Vote No. 198 Leg.]

YEAS—48
Akaka Edwards Lieberman
Baucus Feingold Lincoln
Bayh Feinstein Mikulski
Biden Graham Moynihan
Bingaman Harkin Murray
Boxer Hollings Reed
Breaux Inouye Reid
Bryan Johnson Robb
Byrd Kennedy Rockefeller
Chafee Kerrey Sarbanes
Cleland Kerry Schumer
Conrad Kohl Specter
Daschle Landrieu Torricelli
Dodd Lautenberg Warner
Dorgan Leahy Wellstone
Durbin Levin Wyden

NAYS—52
Abraham Frist McConnell
Allard Gorton Murkowski
Ashcroft Gramm Nickles
Bennett Grams Roberts
Bond Grassley Roth
Brownback Gregg Santorum
Bunning Hagel Sessions
Burns Hatch Shelby
Campbell Helms Smith (NH)
Cochran Hutchinson Smith (OR)
Collins Hutchison Snowe
Coverdell Inhofe Stevens
Craig Jeffords Thomas
Crapo Kyl Thompson
DeWine Lott Thurmond
Domenici Lugar Voinovich
Enzi Mack
Fitzgerald McCain

The amendment (No. 1237) was re-

jected.

Mr. NICKLES. Mr. President, | move
to reconsider the vote.

Mr. BOND. | move to lay that motion
on the table.

The motion to lay on the table was
agreed to.

AMENDMENT NO. 1238 TO AMENDMENT NO. 1236
(Purpose: To make health care plans ac-

countable for their decisions, enhancing

the quality of patients’ care in America)

Mr. NICKLES. Mr. President, | send
an amendment to the desk on behalf of
Senator FRIST, Senator JEFFORDS, and
others, and ask for its immediate con-
sideration.

The PRESIDING OFFICER
HAGEL). The clerk will report.

The assistant legislative clerk read
as follows:

The Senator from Oklahoma [Mr. NicK-
LES], for Mr. FRrisT, for himself and Mr. JEF-
FORDS, proposes an amendment numbered
1238 to amendment No. 1236.

Mr. NICKLES. Mr. President, | ask
unanimous consent that reading of the
amendment be dispensed with.

The PRESIDING OFFICER. Without
objection, it is so ordered.

(The text of the amendment is print-
ed in today’s RECORD under ‘“‘Amend-
ments Submitted.”’)

Mr. NICKLES. Mr. President, for the
information of our colleagues, we have
now disposed of the Democrats’ second-
degree amendment to the first-degree
amendment proposed by the Repub-
licans, which first-degree amendment
would limit the cost of the Kennedy
health care bill to 1 percent. Now |
have sent a second-degree amendment
up under the unanimous consent agree-
ment. Each side could offer a second-
degree.

(Mr.
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The amendment | sent to the desk on
behalf of Senators FRIST, JEFFORDS,
and others, is a very important amend-
ment, so | hope all of our colleagues
will listen to it. The amendment would
strike the medical necessity definition
that was in the Kennedy bill and re-
place it with the grievance/appeals
process we have in our bill. In other
words, it is a very significant amend-
ment, one that we had significant dis-
cussion on last week. Some of our col-
leagues said they really wanted to vote
on it last week. We will get to vote on
it, depending on the majority leader’s
intention. If the time runs on this
amendment, all time would be used,
and we would probably be ready for a
vote at about 6:40. Of course, it would
be the majority leader’s call whether
or not to have a vote.

The amendment deals with medical
necessity. It replaces the definition in
the Kennedy bill with the grievance
and appeals process that we have in the
Republican package, which | think is a
far superior package as far as improv-
ing the quality of care. | compliment
Senator JEFFORDS, Senator FRIST, and
others for putting this together.

| yield the floor.

The PRESIDING OFFICER. Who
yields time?

Mr. JEFFORDS. Mr. President, this
is an extremely important amendment.
I think everyone ought to understand
exactly what we are trying to do.

We are entering into a new era with
respect to the availability of health
care, good health care, excellent health
care. We have seen pharmaceuticals
being devised which would do miracu-
lous things. We are also having medical
procedures designed and devices cre-
ated. But what we have not seen is
their being available everywhere, or a
standard that will make them avail-
able in areas where they ought to be
available.

What we are trying to do today is es-
tablish that every American is entitled
to the best medical care available, not
that which is generally available in
your area; not be different from one
end of the country to the other but
that everyone is entitled to that health
care, especially if you are in an HMO.
They should be, and must be, aware of
what is the best health care that would
serve you to make you a well person.

For a couple of days now, we have
heard many tragic stories about chil-
dren who were born with birth defects
or who were injured because the pri-
vate health care system failed them in
some manner. | know my colleagues on
the other side of the aisle have a bill
they believe would address these situa-
tions. The Republican health care bill
addresses the concerns people have
about their health care without caus-
ing new problems.

Americans want assurance that they
will get the health care they need when
they need it. | am going to describe ex-
actly how the Republican bill does just
that. | am also going to describe how
the Republican bill will create new pa-
tient rights and protections which
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would have prevented the tragic situa-
tions described by my colleagues on
the other side of the aisle.

Finally, | want to talk about how the
Republican bill achieves these goals in
an accountable manner, without in-
creasing health care costs, without a
massive new Federal Government bu-
reaucracy, and without taking health
care insurance away from children and
families. It doesn’t cost money to in-
crease your ability to make sure you
are aware of what is available. The
heart of the Republican Patients’ Bill
of Rights Plus Act is a fair process for
independent external review that ad-
dresses consumer concerns about get-
ting access to appropriate and timely
medical care in a managed care plan.

The Republican bill establishes gate-
ways that ensure medical disputes get
heard by an independent, external re-
viewer. The plan does not have veto
power in these decisions. Denials or
disputes about medical necessity and
appropriateness are eligible for review,
period. If a plan considers a treatment
to be experimental or investigational,
it is eligible for external review. The
reviewer is an independent physician of
the same specialty as the treating phy-
sician. In addition, the reviewer must
have adequate expertise and qualifica-
tions, including age-appropriate exper-
tise in the patient’s diagnosis.

So, in other words, a pediatrician
must review a pediatric case and a car-
diologist must review a cardiology
case. In the Republican bill, only quali-
fied physicians are permitted to over-
turn medical decisions by treating phy-
sicians. The reviewer then makes an
independent medical decision based on
the valid, relevant scientific and clin-
ical evidence. This standard ensures
that patients get medical care based on
the most up-to-date science and tech-
nology.

The Kennedy bill describes medical
necessity in the statute. It does not de-
fine it in a manner that ensures that
patients will get the highest quality
care and the most up-to-date tech-
nology.

The Republican bill ensures that phy-
sicians will make independent deter-
minations based on the best available
scientific evidence. That is the stand-
ard, the best available scientific evi-
dence. It is that simple. Health plans
cannot game the system and block ac-
cess to external review. To ensure this
is the case, | have asked the private
law firm of lvins, Phillips & Baker to
analyze the Republican external review
provision, asking two key questions:
First, could a plan block a patient from
getting access to external review in a
manner that is inconsistent with the
intent of our provision?

Second, is there any factor that
would prevent the external reviewer
from rendering a fair and independent
medical decision?

| request that the letter be printed in
the RECORD.

There being no objection, the letter
was ordered to be printed in the
RECORD, as follows:
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IVINS, PHILLIPS & BARKER,
Washington, DC, July 12, 1999.

Hon. JAMES M. JEFFORDS,

Chairman, Committee on Health, Education,
Labor and Pensions, U.S. Senate, Wash-
ington, DC.

DEAR MR. CHAIRMAN: You have asked us to
provide you with our opinion on the out-
comes of certain medical claims denials
under the bill reported out of your Com-
mittee, The Patients’ Bill of Rights Act of
1999, S. 326 (the “Bill”’).

In each of these examples, a claim is made
for coverage or reimbursements under an
employer-provided health plan, and the
claim is denied. You have specifically asked
us to comment on whether the claims would
be eligible for independent external review
under the Bill, which provides the right to
such review for denials of items that would
be covered under the plan but for a deter-
mination that the item is not medically nec-
essary and appropriate, or is experimental or
investigational.

A. Bill’s provisions for independent external re-
view

If a participant or beneficiary in an em-
ployer-provided health plan makes a claim
for coverage or reimbursement under the
plan, and the claim is denied, the Bill
amends the Employee Retirement Income
Security Act of 1974 (ERISA) to provide that
he or she has the right to written notice and
internal appeal of the denial within certain
time-frames set forth by statute.! If the ad-
verse coverage determination is upheld on
internal appeal, the Bill provides that the
participant or beneficiary in certain cases
has the right to independent external re-
view.?2

The right to independent external review
exists for denial of an item or service that (1)
would be a covered benefit when medically
necessary and appropriate under the terms of
the plan, and has been determined not to be
medically necessary and appropriate; or (2)
would be a covered benefit when not experi-
mental or investigational under the terms of
the plan, and has been determined to be ex-
perimental or investigational.3

A participant or beneficiary who seeks an
independent external review must request
one in writing, and the plan must select an
entity qualified under the Bill to designate
an independent external reviewer. Under the
Bill’s standard of review, the independent ex-

ternal reviewer must make an ‘“‘independent
determination’” based on ‘valid, relevant,
scientific and clinical evidence” to deter-

mine the medical necessity and appropriate-
ness, or experimental or investigational na-
ture of the proposed treatment.5

B. Fact patterns

You have asked us to review whether the
following fact patterns would be eligible for
external review under the terms of the Bill.
You have also asked for our judgment on
whether any factor in these examples would
compromise the reviewer’s ability to make
an independent decision.

Fact Pattern 1: An employer contracts
with an HMO. The HMO contract (the plan
document) states that the “HMO will cover
everything that is medically necessary’’ and
that the ““HMO has the sole discretion to de-
termine what is medically necessary.”’

Question 1: Would any denial of coverage
or treatment based on medical necessity be
eligible for external review?

Answer: All claims denials would be eligi-
ble for independent external review under
the Bill.

The hypothetical employer who drafted
this plan may have thought that, by cov-
ering all ‘“‘medically necessary’ items, the
plan incorporates medical necessity as one of
the plan’s terms. Under this apparent view,

Footnotes at end of letter.
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any coverage denial by the HMO at its sole
discretion, would be a fiduciary act of plan
interpretation, rather than a medical judg-
ment. Under this view, then, all claims deni-
als would be contract decisions rather than
medical ones, and no denials would be eligi-
ble for independent external review.

The terms of the Bill clearly prevent this
end-run around its intent. The Bill provides
that the right of external review exists for
any denial of an item that is covered but for
a determination based on medical necessity,
etc., ““‘under the terms of the plan.” That is,
the statutory language provides for external
review of any determination of medical ne-
cessity, etc., even when that determination
is intertwined with an interpretation of the
plan’s terms.

The report of your Committee clarifies
that intent. The report explicitly notes that
‘‘some coverage discussions involve an ele-
ment of medical judgment or a determina-
tion of medical necessity.” After walking
through an example of a coverage decision
which involves such a judgment, the report
concludes that your Committee intends that
such “‘coverage denials that involved a deter-
mination about medical necessity and appro-
priateness’ would be eligible for independent
external review.5

That is, under the Bill any interpretation
of the plan’s terms triggers independent ex-
ternal review when that interpretation in-
volves an ‘‘element of medical judgment.”

To further remove any ambiguity on this
point, the Committee report states that any
determination of medical necessity is eligi-
ble for independent external review, even if
the criteria of medical necessity are partly
included as plan terms requiring contract in-
terpretation: ‘““The committee is interested
in ensuring that, in cases where a plan docu-
ment’s coverage policy on experimental or
investigational treatment is not explicit or
is linked to another policy that requires in-
terpretation, disputes arising out of these
kinds of situations will be eligible for exter-
nal review.’’ 6

Thus, even assuming that the HMO’s deter-
minations in this example are plan interpre-
tations by a fiduciary, they are not saved
from independent external review under your
bill. Any coverage determination by the
HMO in this example involves ‘“‘an element
of medical judgment or a determination of
medical necessity,” and is therefore eligible
for independent external review under the
Bill and Committee report. Moreover, the
standard used by the HMO in this example
for determining medical necessity is not “‘ex-
plicit,” and is therefore eligible for inde-
pendent external review under the Bill and
Committee report.

In short, under the hypothetical plan of
this example, all claims would involve deter-
minations of medical necessity, and all deni-
als would be eligible for independent exter-
nal review.

Question 2: Is there any factor that would
prevent the reviewer from rendering an inde-
pendent decision?

Answer. No. The reviewer’s decision must
be independent. Under the Bill, the reviewer
shall consider the standards and evidence
used by the plan, but is intended to use other
appropriate standards as well. It is expressly
intended that the review not defer to the
plan’s judgment under the deferential “‘arbi-
trary and capricious’ standard of review.

Under the Bill, the independent external
review must make an ‘“‘independent deter-
mination’ based on ‘“valid, relevant, sci-
entific and clinical evidence,” to determine
medical necessity, etc. In making his or her
determination, the independent external re-
viewer must ‘‘take into consideration appro-
priate and available information,” which in-
cludes any “‘evidence based decision making
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or clinical practice guidelines used by the
group health plan,” as well as timely evi-
dence or information submitted by the plan,
the patient or the patient’s physician, the
patient’s medical record, expert consensus,
and medical literature.”

That is, under the Bill the reviewer is in-
structed to consider standards and evidence
used by the plan, but is intended to include
other standards and evidence as well. The
Committee report clarifies this by stating
that the external review shall “make an as-
sessment that takes into account the spec-
trum of appropriate and available informa-
tion.””8 Fleshing out the above-cited list set
forth in the statute, the report further clari-
fies that such information can include, for
example, peer-reviewed scientific studies,
literature, medical journals, and the re-
search results of Federal agency studies.®

Moreover, the reviewer is not bound by the
standard or evidence use by the plan, but
must rather ‘““make an independent deter-
mination and not be bound by any one par-
ticular element.”1© The Committee report
further states that the independent reviewer
should not use an ‘‘arbitrary and capricious”
standard in reviewing the plan’s decision.!
That is, the reviewer is specifically prohib-
ited from using the deferential standard now
used by federal courts in reviewing certain
coverage determinations by ERISA plan fi-
duciaries.

In short, the Bill provides that the re-
viewer shall use not only the standards and
evidence considered by the plan, but other
appropriate standards as well, in rendering
its independent judgment.

Fact Pattern 2: A plan covers medically
necessary procedures but specifically ex-
cludes cosmetic procedures. An infant born
to a participant is born with a severe cleft
palate. The infant’s physician contends that
plastic surgery to correct the cleft palate is
necessary so the child can perform normal
functions like eating and speaking. The plan
denies the request on the grounds that it
does not cover cosmetic surgery. The partici-
pant appeals the decision, arguing that the
procedure is medically necessary. The treat-
ing physician provides supporting docu-
mentation that the procedure is medically
necessary.

Question 1: Is the denial of surgery in this
example eligible for external review?

Answer: Yes, the denial of surgery in this
example is eligible for independent external
review under the Bill.

The plan in this example covers surgery
generally, but excludes ‘‘cosmetic’ surgery.
As with many plans, the term ‘‘cosmetic”’ is
not defined. There is therefore no express
basis in the plan’s terms for inferring that
“‘cosmetic’’ is defined as a procedure that is
not ‘““‘medically necessary and appropriate.”
Does this mean that the claims denial in this
example is merely an act of plan interpreta-
tion, without any determination of medical
necessity? And if so, does this mean that the
denial is not eligible for external review?

No. Under the terms of the Bill, any denial
based on medical necessity, etc., is eligible
for external review. This is so even if the de-
nial is based on plan terms that do not ex-
pressly incorporate a reference to medical
necessity, as long as interpretation of those
terms involves ‘“‘an element of medical judg-
ment.”’

This intent is spelled out in the report of
your Committee, which, as already noted,
states that ‘“The committee recognizes that
some coverage determinations involve an ele-
ment of medical judgment or a determination of
medical necessity and appropriateness.”” 12 The
report goes on to give an example: “For in-
stance, a plan might cover surgery that is
medically necessary and appropriate, but ex-
clude from coverage surgery that is per-
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formed solely to enhance physical appear-
ance. In these cases, a plan must make a de-
termination of medical necessity and appro-
priateness in order to determine whether the
procedure is a covered benefit.”’

The report concludes that, “It is the com-
mittee’s intention that coverage denials that
involved a determination about medical ne-
cessity and appropriateness, such as the ex-
ample above, would be eligible for external
review.”

In the example discussed here, the plan’s
denial is based on its determination that the
procedure is ‘“‘cosmetic’ under the terms of
the plan. This interpretation of the plan in-
cludes a significant element of medical judg-
ment. This is so despite the fact that plan
uses the term ‘“‘cosmetic’’ without an express
reference to medical necessity. The essential
element of medical judgment is evidenced in
part by the fact that the treating physician
provides documentation for his or her judg-
ment that the treatment is necessary for
certain basic life functions.

In short, the coverage dispute in this ex-
ample turns on whether the procedure is cos-
metic under the plan’s terms. Under the Bill
as amplified by the report of your Com-
mittee, this determination includes an “‘ele-
ment of medical judgment or determination
of medical necessity.”” Therefore, the denial
is eligible for independent external review
under the Bill.

Question 2: Is there any factor that would
prevent the reviewer from rendering an inde-
pendent decision?

Answer: No, the reviewer’s decision is inde-
pendent, for the reasons set forth in our an-
swer to this question in the above Fact Pat-
tern 1. That is, under the Bill the reviewer
shall use not only the standards and evi-
dence considered by the plan, but other ap-
propriate standards as well, in rendering its
independent, nondeferential judgment as to
whether the requested treatment is medi-
cally necessary and appropriate or experi-
mental and investigational.

Fact Pattern 3: The employer contracts
with an HMO that has a closed-panel net-
work of providers which includes pediatri-
cians. A baby born to a participant is born
with a severe and rare heart defect. The in-
fant’s own network pediatrician, who is not
a pediatric cardiologist (i.e., a pediatric sub-
specialist), recommends that the infant be
treated by such a specialist. The network
does not include a pediatric cardiologist. The
plan denies coverage for a non-network pedi-
atric sub-specialist, saying that one of the
plan’s network pediatricians can provide any
medically necessary care for the infant.

Question 1: Is the denial in this case eligi-
ble for independent external review?

Answer: Yes, the denial of pediatric sub-
specialist care in this example is eligible for
independent external review under the Bill.

The Bill requires that participants have
access to specialty care if covered under the
plan.’3 The report of your Committee ex-
plains that a health plan must ‘“‘ensure that
plan enrollees have access to specialty care
when such care is needed by an enrollee and
covered under the plan and when such access
is not otherwise available under the plan.”” 14

The bill defines specialty care with respect
to a condition as ‘“‘care and treatment pro-
vided by a health care practitioner . . . that
has adequate expertise (including age appro-
priate expertise) through appropriate train-
ing and experience.’’ 15

In short, the Bill defines specialty care in
terms of whether the care is ““‘needed” by the
enrollee, and by reference to whether the
care is ‘“‘adequate,” and the expertise ‘‘appro-
priate.”

Under the terms of the Bill, then, a physi-
cian’s determination that specialty care is
required is by its terms a judgment based on
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the medical necessity and appropriateness of
that care. Therefore, the treating physician’s
recommendation in this example that the in-
fant be treated by a pediatric subspecialist is
a judgment of medical necessity. The plan’s
denial of such specialty care is a denial of an
otherwise covered service, based on a judg-
ment of the medical necessity or appro-
priateness of that service. The denial is eligi-
ble for independent external review under
the terms of the Bill.

Question 2: Is there any factor that would
prevent the reviewer from rendering an inde-
pendent decision in this case?

Answer: No, the reviewer’s decision is inde-
pendent, for the reasons set forth in our an-
swer to this questions in the above Fact Pat-
terns 1 and 2. That is, under the Bill the re-
viewer shall use not only the standards and
evidence considered by the plan, but other
appropriate standards as well, in rendering
its independent judgment as to whether the
requested treatment is medically necessary
and appropriate or experimental and inves-
tigations.

Fact Pattern 4: A participant calls the
plan to report that the participant’s infant is
very sick, and inquiries about emergency
services. The plan representative pre-author-
izes coverage in a participating emergency
facility, which is 20 miles away. Alarmed by
the infant’s various severe symptoms, the
participant instead takes the infant to a
nearby emergency facility which is only 5
minutes away. Shortly after arrival, the
baby is diagnosed as having spinal menin-
gitis, and goes into respiratory arrest. The
baby is immediately treated and stabilized,
and tissue damage that might otherwise
have resulted is avoided. The participant
submits a claim to the plan for reimburse-
ment of the emergency treatment. The claim
for reimbursement is denied on the grounds
that coverage was preauthorized only if pro-
vided in the more distant, in-network, emer-
gency facility specified by the plan rep-
resentative.

Question 1: Would the denial of reimburse-
ment in this case be eligible for independent
external review?

Answer: Yes, under the Bill the denial of
reimbursement would be eligible for review
by an independent external reviewer.

The Bill requires that if a plan covers
emergency services, it must in some cases
cover such services without pre-authoriza-
tion, and without regard to whether the serv-
ices are provide out-of-network.

Specifically, such coverage must be pro-
vided for ‘‘appropriate emergency medical
screening examinations’” and for additional
medical care to ‘‘stabilize the emergency
medical condition,” to the extent a ‘“‘prudent
layperson who possesses an average knowl-
edge of health and medicine” would deter-
mine that an examination was needed to de-
termine whether ““emergency medical care”
is needed.1® ““Emergency medical care’ is de-
fined as care to evaluate or stabilize a med-
ical condition manifesting itself by ‘‘acute
symptoms of sufficient severity (including
severe pain)”’ such that a ““prudent layperson
who possesses an average knowledge of
health and medicine’ could reasonably ex-
pect the absence of medical care to endanger
the health of the patient or result in serious
impairment of a bodily function or serious
dysfunction of any bodily organ or part.1?

That is, under the Bill, reimbursement for
the services in this example must be pro-
vided if the services satisfy the ‘‘prudent
layperson’ standard of the bill. The prudent
layperson standard is met if an individual
without specialized medical knowledge could
reasonably reach the decision, based on the
patient’s symptoms, that lack of medical
care could possibly result in severely wors-
ened health or injury, and that expert med-
ical observation is therefore necessary.
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A determination made by the ‘“prudent
layperson” is therefore a determination of
medical necessity or appropriateness—albeit
one made under a nontechnical, nonexpert,
standard. Under the Bill, a plan is required
to incorporate this lower, non-expert or
“prudent layperson’ standard in evaluating
whether to cover non-pre-authorized, out-of-
network emergency medical care.

In this example, the participant’s judg-
ment, based on the baby’s symptoms, that
the baby should be observed as quickly as
possible by medical experts at the nearer fa-
cility, is a judgment of medical necessity
and appropriateness, made under this lower,
non-expert standard. Likewise, the plan’s de-
nial of coverage in this case is based on the
plan’s determination that the participant’s
judgment concerning medical necessity was
in error even under this lower standard.

In short, the coverage dispute in this case
involves a judgment of medical necessity and
appropriateness under the “‘prudent
layperson’ standard mandated by the Bill,
and is therefore eligible for independent ex-
ternal review under the Bill.

Question 2: Is there any factor that would
prevent the reviewer from rendering an inde-
pendent decision?

Answer: No, the reviewer’s decision is inde-
pendent, for the reasons set forth in our an-
swer to this question in the above Fact Pat-
terns 1, 2 and 3. That is, under the Bill the
reviewer shall use not only the standards
and evidence considered by the plan, but
other appropriate standards as well, in ren-
dering its independent judgment as to
whether the requested treatment is medi-
cally necessary and appropriate or experi-
mental and investigational.

I hope this letter has been responsive to
your request. Please do not hesitate to have
your staff contact me for any questions with
respect to the points here discussed.

Very truly yours,
ROSINA B. BARKER.
FOOTNOTES
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2ERISA §503(e), as added by S. 326 §121(a).
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Mr. JEFFORDS. Let me provide ex-
amples of how our external review pro-
visions ensure that patients and chil-
dren get medical care.

Chart 1 illustrates under the Repub-
lican bill that the health plan cannot
‘‘game the system’ by blocking access
to external review or using some clev-
erly worded definition of ‘““medical ne-
cessity.”” The Republican provision en-
sures that people get the medical care
they need.

Here is an example of an HMO that
has a planned contract which says the
HMO will cover ‘“medically necessary
care’” but the HMO has the sole discre-
tion to determine what is ‘““medically
necessary.”’

Of course, this is an extreme exam-
ple. Let’s see if it holds up under our
external review provision. In this ex-
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ample, the patient and physician may
not know the plan’s rationale for deny-
ing a claim since it is the HMO’s sole
discretion to determine medical neces-
sity. This can be frustrating for both
the patient and the physician.

Under the Republican bill, a denied
claim would be eligible for an outside
independent medical review. In fact, all
denied medical claims under this exam-
ple would be eligible for review under
our provision. This is confirmed by the
outside legal analysis which | have sub-
mitted for the RECORD. The legal opin-
ion says:

The statutory language provides for exter-
nal review of any determination of medical
necessity and appropriateness, even when
that determination is intertwined with an
interpretation of the plan’s terms.

The external reviewer would make an
independent medical determination.
There is nothing in the HMO contract
or in the legislative provision that pre-
vents the reviewer from making the
best decision for the patient. If the pa-
tient needs the medical care, the re-
viewer will make this assessment.
They will get the care. The inde-
pendent reviewer’s decision is binding
on the plan.

Chart 2 is an example of a cleft pal-
ate. This chart illustrates that pa-
tients, and especially children, will get
necessary health care services. Plans
will not be able to deem a procedure as
“‘cosmetic” and thus block access to
external review. Only physicians can
make coverage decisions involving
medical judgment.

An example we have heard many
times from our colleagues on the other
side of the aisle is of an infant born
with a cleft palate. The infant’s physi-
cian recommends surgery so the child
can perform normal daily functions,
such as eating and speaking normally.
The treating physician says this sur-
gery is medically necessary and appro-
priate. In this example, the HMO
planned contract states: ‘“The plan
does not cover cosmetic surgery.” It
was denied as a claim, saying the
child’s surgery is not a covered benefit
because it is a cosmetic procedure, de-
spite the recommendations of the
treating physician.

What does this mean? Does this mean
this is the end of the road for this
child’s family? No. Under the Repub-
lican bill, this denial of coverage would
be eligible for appeal because the deci-
sion involves an ‘“‘element of medical
judgment.” Under the Republican bill,
medical decisions are made by physi-
cians with appropriate expertise. In
this case, it means an independent re-
viewer would be required to have pedi-
atric expertise.

Finally, the independent medical re-
viewer would look at the range of ap-
propriate clinical information and
would have the ability to overturn the
plan’s decision. The child would receive
the surgery to correct the cleft palate,
and the plan would cover this proce-
dure because the reviewer’s decision is
binding on the plan.
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The next chart is on emergency room
coverage. The primary point of this
chart is that under the prudent
layperson standard, parents can use
their judgment and take their sick
child to the nearest emergency room
without worrying about whether the
plan will deny coverage.

Another example we are all familiar
with is of little Jimmy whose tragic
story has been told by Senator DURBIN.
His parents called the HMO when their
baby fell ill. The HMO nurse rec-
ommended the parents take their sick
child to a participating hospital an
hour’s drive away. During their long
drive, the family passed several closer
hospitals along the way. The child’s
symptoms grew worse and the baby
went into respiratory arrest. By the
time they got to the hospital, the one
that the HMO said was covered by a
plan, it was too late. The tissue dam-
age resulted in the loss of a limb and
little Jimmy had to endure a quadruple
amputation. This is a horrible situa-
tion.

Let’'s look at what the Republican
bill would do to address this type of
tragic and unnecessary situation.
First, under our prudent layperson
standard, a parent would not have to
call the HMO to get permission to go to
the nearest emergency room. In this
case, the parents could have gone to
the closest emergency room and little
Jimmy would not have gone into res-
piratory arrest. This tragedy would
have been averted under the Repub-
lican provision because our bill ensures
that emergency room services must be
provided without preauthorization and
without regard to whether the services
are provided out of network.

Say for the sake of argument that
the plan denies reimbursements after
the hospital has provided the treat-
ment. Under the Republican bill, little
Jimmy’s family would not be stuck
with the hospital charges. They could
appeal this decision to an outside re-
viewer because the decisions about
whether care is medically necessary
are eligible for external review.

The law firm of Ivins, Phillips &
Baker says that under our provision:

The coverage dispute in this case involves
a judgment of medical necessity and appro-
priateness under the prudent layperson
standard mandated by the bill, and therefore
is eligible for independent external review
under the bill.

This is a quote from the letter that
has been previously printed in the
RECORD.

Mr. SCHUMER. Will the Senator
yield?

Mr. JEFFORDS. The independent
medical reviewer can make an inde-

pendent decision and overturn the plan
denying reimbursement. This decision
is binding on the plan and not appeal-
able.

Mr. SCHUMER. Would the Senator
from Vermont yield for a question?

Mr. JEFFORDS. Let me finish.

Mr. SCHUMER. | thank the Senator.

Mr. JEFFORDS. As Members can see
from the examples on these charts, the
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Republican Patients’ Bill of Rights en-
sures patients get the medical care
they need, that parents can be assured
their children will be cared for by ap-
propriate specialists, and that people
can go forward to emergency rooms
when they are sick, when the children
are sick, and can do so with the assur-
ance that their health plan will cover
these services.

Establishing these important rights
will help families avoid illness, injury,
and improve the quality of health care.
I believe this is why we are debating
this issue today. You can’t sue your
way to health care. Congress can’t cre-
ate a definition of ‘““medical necessity”’
that is better than letting physician
experts make decisions on the best
available science. They must practice
the best available science.

However, we can improve access to
health care services and ensure that
people get timely access to the medical
care they need. We can ensure that
health care we provide is high quality
health care. Most important, we can do
all these things without increasing
health care costs and causing more
Americans to lose their coverage.

We accomplish all these goals with
the Republican Patients’ Bill of Rights.

| yield the floor.

The PRESIDING OFFICER. Who
yields time? The Senator from Massa-
chusetts.

Mr. KENNEDY. Mr. President, | yield
myself 5 minutes.

The PRESIDING OFFICER. The Sen-
ator from Massachusetts.

Mr. KENNEDY. Mr. President, this
amendment goes to the heart of the
issue. | urge our colleagues to pay at-
tention to the exchange we are going
to have on the floor of the Senate.

Let us look, first, at what is in the
Democratic bill. In the Democratic
bill, ““medical necessity,’”” as defined on
page 86, is ‘““medically necessary or ap-
propriate.” That is the standard defini-
tion medicine has used for 200 years. It
is the standard recommended by none
other than the Health Insurance Asso-
ciation of America itself, on page 269:

Medical necessity. Term used by insurers
to describe medical treatment that is appro-
priate and rendered in accordance with gen-
erally accepted standards of medical prac-
tice.

Our legislation does what the Health
Insurance Association of America rec-
ommended. This is the standard that
has been used for 200 years. This is the
standard that is supported by the med-
ical profession.

The Republican plan knocks that
standard out. It knocks it out. What do
they put in as a substitute? As a sub-
stitute, on page 148, they say ‘“‘medical
necessity’’ used in making coverage de-
terminations is determined ‘“‘by each
plan.” ““By each plan.” The plan can
define medical necessity any way it
wants.

In their appeals procedure we find
that medical necessity issues can be
appealed, but medical necessity is de-
fined by the HMO.
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That sounds complicated. What does
it mean in real terms? Let me read you
a few examples of how HMOs have de-
fined medical necessity. Here is a com-
pany—I will not give its name—and
their definition. The company:

. will have the sole discretion to deter-
mine whether care is medically necessary.
The fact that care has been recommended,
provided, prescribed or approved by a physi-
cian or other provider will not establish the
care is medically necessary.

In other words, medical necessity is
whatever the HMO says. Whatever the
HMO says.

Here is an example of Aetna U.S.
Health Care, the provision in their
Texas contract:

The least costly of alternative
plies. . . .

Here is another HMO:

The shortest, least expensive, or least in-
tensive level. . . .

They throw out the medical neces-
sity standard used for 200 years and
say, medical necessity will be whatever
the HMO wants it to be. That is the
heart of this issue.

What do we find when the HMO uses
their own medical necessity definition?
Who makes the judgment? It is an in-
surance company bureaucrat. That is
what this amendment is all about.

Finally, when you see the appeals
procedures which will be addressed by
my other colleagues, all you have to do
is look at the Consumers Union and
many other consumer groups. The con-
sumer groups believe their appeals pro-
cedure does not provide adequate pro-
tections.

The American Bar Association be-
lieves basic consumer protections are
not met. The American Arbitration As-
sociation makes the same judgment.

This is a status quo amendment. If
you want to do nothing about the pain
and injury being experienced by chil-
dren, women, and family members in
our country, go ahead and support this
program. It is an industry protection
amendment. It will protect the profits
of the industry; it puts the profits of
the industry ahead of protecting pa-
tients.

I yield 5 minutes to the Senator from
California.

The PRESIDING OFFICER. The Sen-
ator from California.

Mrs. FEINSTEIN. Mr. President, the
Senator from Massachusetts is abso-
lutely correct. This amendment essen-
tially puts into the bill the basic
premise of the Republican plan, which
is to let the HMO define what is medi-
cally necessary, decide what the treat-
ment should be, what the length of hos-
pitalization should be for a patient, not
based on that patient, not based on
medical necessity, but based on stand-
ards that individuals who have not
even seen the patient determine.

I must tell you | have a very real
problem with that. The insurance plan
would determine medical necessity,
not the physician who sees the patient.
It would substitute an independent re-
view process for the knowledge and the

sup-
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skill of the independent physician who
is actually seeing the patient, who has
done the diagnosis, who knows the pa-
tient, the patient’s history the pa-
tient’s problems.

This past week | spent a good deal of
time in California talking with physi-
cians and patients up and down the
State. | probably talked with more
than 50 people, including patients, hos-
pital administrators, county medical
societies of many different counties as
well as the California Medical Associa-
tion. What | found was a dispirited, de-
moralized medical profession because
medical decisionmaking was being
taken out of their hands. | learned that
a physician would prescribe medica-
tion, the patient would go to the drug-
gist to have the medication filled and
the druggist would make a substi-
tution, often without even the doctor
knowing. The patient would say: | can-
not take this drug. And the pharmacist
would have to say: We cannot furnish
what your physician prescribed because
it was not on your plan’s list. This is
what we mean by medical necessity
—the most appropriate medical treat-
ment for that particular patient in the
judgment of the treating physician.

I contend there is not anyone who
has not seen a patient, who doesn’t
know what patient is all about, who
can adequately prescribe for that indi-
vidual. That, in fact, is what is hap-
pening.

Let me read a statement by someone
who testified before a congressional
House committee a couple of years ago
in a hearing. This individual was the
reviewer for an HMO. As an HMO re-
viewer, she countermanded a physi-
cian. Let me read her words:

Since that day | have lived with this act
and many others eating into my heart and
soul. For me, a physician is the professional
charged with the care of healing of his or her
fellow human beings. The primary ethical
norm is, ‘Do no harm.’ | did worse. | caused
death.

Instead of using a clumsy weapon, | used
the simplest, cleanest of tools, my words.
This man died because | denied him a nec-
essary operation to save his heart. | felt lit-
tle pain or remorse at the time. The man’s
faceless distance soothed my conscience.
Like a skilled soldier, | was trained for this
moment. When any moral qualms arose | was
to remember | am not denying care, | am
only denying payment.

That is why this Republican amend-
ment is so fallacious. Let me read the
actual language in the bill:

A review of an appeal under this subsection
relating to a determination to deny coverage
based on a lack of medical necessity and ap-
propriateness, or based on a experimental or
investigational treatment, shall be made
only by a physician with appropriate exper-
tise including age appropriate expertise, who
was not involved in the initial determina-
tion.

My father, chief of surgery at the
University of California, would turn
over in his grave with this kind of lan-
guage. That is not what someone goes
to medical school and does a residency,
does a surgical residency, does grad-
uate school work for, to get overturned
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by an insurance company reviewer who
has not even seen the patient. This
amendment, | contend, is in the worst
of medical practice because it allows a
panel that has never seen the patient
to make the determination of whether
a patient gets a lifesaving operation,
gets a drug that might make them
well, gets a treatment from which the
physician thinks they might benefit.

The PRESIDING OFFICER. The time
of the Senator has expired.

Mrs. FEINSTEIN. | yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Vermont.

Mr. JEFFORDS. Mr. President, |1
would like to answer my good friend
from California. I do not believe she
was listening to my explanation of
what this bill does. In fact, we do
throw out 200 years of law practice.
That shakes the legal community up a
bit because they have to learn what is
going on in modern medical situations.
They have to become aware of how
they find out what the best medicine
is, not necessarily what is used in that
area. It is the best medicine available.

We set a higher standard, and that is
why the legal profession is a little bit
upset. They do not want to have to
learn all this medical stuff. They want
to go back to the good old days when
they could just call the local doctor
and say: What is the general medical
practice? And whatever that doctor
does is the general medical practice.
That is the present standard. We say
that is not good enough now.

We are going to make sure that every
person in an HMO has the right to the
best medical care available, and that is
what we explained with chart 1, chart
2, and chart 3. The decision is made by
the external reviewer who says: Look,
you can use this treatment now, you
can use this pharmacy prescription,
and that can be cured. You did not use
it, you are not going to use it—that is
wrong. Give them that care.

Mrs. FEINSTEIN. Will the Senator
yield for a question?

Mr. JEFFORDS. Certainly.

Mrs. FEINSTEIN. Does the Senator
from Vermont really believe the best
treatment can be provided by a re-
viewer who has never seen the patient?

Mr. JEFFORDS. There is nothing
that says the reviewer never sees the
patient. The reviewer is an expert. He
is the one who is qualified in that pro-
fession to know, who reviews the
records. There is nothing that says he
cannot also see the patient and inter-
view the patient. This is not going to
be a judgment done in some courthouse
with a jury determining something.
This is going to be done by an expert in
the field who is dealing with a patient
to make sure that patient gets the best
available health care, the best of medi-
cine that is available.

Mrs. FEINSTEIN. Will the Senator
yield to me a moment?

I met some of the reviewers this past
week. They did not see the patient.
They made the decisions based on their
insurance companies’ definitions of
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medical necessity, not based on the
particular needs of the individual pa-
tients.

Mr. JEFFORDS. This is new. This
does not exist anywhere. We are cre-
ating a new policy to ensure the best
health care possible for every Amer-
ican.

Mr. President, | yield the floor.

The PRESIDING OFFICER. Who
yields time?

The Senator from Massachusetts.

Mr. KENNEDY. | want to ask the
Senator from California a question.
Where in the earlier response does it
say they will use the best practices?

Mrs. FEINSTEIN. It does not.

Mr. KENNEDY. It does not say that.
To the contrary, does the Senator not
agree that we have example after ex-
ample where HMOs have used defini-
tion based on lowest cost?

Mrs. FEINSTEIN. As a matter of
fact, | can read terminology right out
of insurance contracts, which | was
going to read had my amendment been
able to come to the floor. As the Sen-
ator knows, the purpose of this amend-
ment is essentially to defeat the
amendment | was going to offer, that I
did offer to the Agriculture Appropria-
tions bill and that | said last week that
I was going to offer to this bill, to
allow the physician to give the treat-
ment and prevent the HMO from arbi-
trarily interfering with or altering the
treating physician’s decision, whether
it be the treatment or the hospital
length of stay.

Mr. KENNEDY. I yield 5 minutes to
the Senator from New York.

The PRESIDING OFFICER. The Sen-
ator from New York.

Mr. SCHUMER. Mr. President, |
thank the Senator from Massachusetts.

There are two pernicious parts to
this amendment. One is removing the
accurate definition of medical neces-
sity, as the Senators from Massachu-
setts and California have pointed out,
and the second is putting in an appeals
process that is nothing short of bogus
in a whole variety of ways. When you
look at the appeals process that is
being substituted by the Senator from
Vermont, you understand how grudging
it is, how imperfect it is, how it will
not do the job. Let me give a few exam-
ples.

First, there is no timeliness. The
HMO can initiate the appeals process
whenever it wants. It could wait 3
months or 6 months or 9 months before
review. Our amendment, which the
Senator from North Carolina and | will
offer, requires the review process to
start when the patient asks.

Second, there is no requirement that
the appeals process, after it is finished,
be implemented. The HMO can appeal
and appeal and appeal.

The two | want to focus on this after-
noon are these: First, it is much more
limited in scope. | say to my friends
and my fellow Americans who are
watching this debate, this is not two
competing bills; this is one bill that
does the job and one bill that seeks to
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please the insurance industry and still
make it look as if the job is being done.

One of the main issues is scope: 160
million covered versus 48 million cov-
ered for emergency room, for medical
necessity, and for other things. Thirty-
eight million people would be included
in the Schumer-Edwards amendment
who are excluded by this amendment.

Perhaps the greatest area where this
amendment is a false promise, is a
hoax, is the independent review. The
Senator from Vermont said the review
is independent. Not so. In the amend-
ment offered by the Senator from
Vermont, the reviewer is appointed by
the HMO. The reviewer is not even re-
quired to have no financial relationship
with the HMO. Theoretically, under
this proposal, the HMO could pay an
“independent’”’ reviewer. If we want an
independent external review, why
shouldn’t that reviewer have no ties to
the HMO?

How can we tell people that an inde-
pendent review is independent when
the insurer selects the reviewer? If you
have ever heard of the fox guarding the
chicken coop, here it is. An inde-
pendent review, as in the amendment
we will be voting on in the next few
days, requires that the HMO not pick
the reviewer. | know the Senator from
Vermont has stressed that a pediatri-
cian would review a child’s case. | say
to my colleagues, if | were a member of
an HMO, | would not want a pediatri-
cian who has a financial relationship
with the HMO to review the case.

Mr. JEFFORDS. Will the Senator
yield for a question?

Mr. SCHUMER. The Senator did not
yield to me. | will wait until his time
to answer a question.

What | am saying is this: If you want
a real review, and hundreds of thou-
sands of Americans want such a review,
then vote against this amendment,
wait for the Schumer-Edwards amend-
ment, and you will get a true inde-
pendent review.

In conclusion, this is not so different
from the gun debate we had a month
and a half ago, where we had a power-
ful special interest on one side and the
American people on the other side, and
there were a series of proposals put for-
ward that the powerful special inter-
ests liked but were intended to make
the American people believe we were
making progress.

I cannot tell you how or where or
when, but just as in the gun debate, the
American people will not be fooled.
They want, they demand, a real Pa-
tients’ Bill of Rights, one that covers
160 million Americans, not 48 million,
one that has a real review process, not
a sham review process where the re-
viewer can be paid by the HMO. Please
vote down this amendment.

The PRESIDING OFFICER. The Sen-
ator’s 5 minutes has expired.

Who yields time to the Senator from
Pennsylvania?

Mr. JEFFORDS. | yield the Senator
from Pennsylvania 10 minutes.

The PRESIDING OFFICER. The Sen-
ator from Pennsylvania.
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Mr. SPECTER. | thank the Chair.

Mr. President, it is extraordinarily
complex to work your way through the
various provisions. Representations are
being made on both sides of the aisle
which are contradictory.

The Senator from New York has just
made a contention that the inde-
pendent reviewer is not independent at
all. My reading of the provisions in S.
326 at page 177 set forth the qualified
entities as the reviewers and the des-
ignation of independent and external
reviewer by the external appeals entity
which specifies independence.

I will not take the time now to read
it. But that reference, | think, would
establish the true independence of the
reviewer.

My principal purpose in seeking rec-
ognition was to deal with the compari-
son of the standards for ‘“medical ne-
cessity,”” which is the core of the argu-
ment at the present time.

The pending amendment seeks to
strike the language of the Kennedy
amendment, which defines medical ne-
cessity as ‘“medical necessity or appro-
priate means with respect to a service
or benefit which is consistent with gen-
erally accepted principles of profes-
sional medical practice.”

The language of the pending amend-
ment, which would be substituted, pro-
vides for a standard of review as fol-
lows, at pages 179 and 180:

IN GENERAL.—AnN independent external re-
viewer shall—

(I) make an independent determination
based on the valid, relevant, scientific and
clinical evidence to determine the medical
necessity, appropriateness, experimental or
investigational nature of the proposed treat-
ment; and

(ii) take into consideration appropriate
and available information, including any evi-
dence-based decision making or clinical
practice guidelines used by the group health
plan or health insurance issuer; timely evi-
dence or information submitted by the plan,
issuer, patient or patient’s physician; the pa-
tient’s medical record; expert consensus; and
medical literature . . .

The accompanying report amplifies
‘‘expert consensus’ as ‘‘including both
what is generally accepted medical
practice and recognized best practice”’
so that the language of the statute
itself is more expansive in defining
“medical necessity.”” The commentary
goes on to include generally accepted
medical practice and adds to it: the
recognized best practice.

There is no doubt that in the articu-
lation of these competing provisions,
an effort is being made by one side of
the aisle to top the other side of the
aisle. It is a little hard, candidly, to
follow the intricacies of these provi-
sions because, as is our practice in the
Senate, an amendment can be offered
at any time, and to work through the
sections and subsections is a very chal-
lenging undertaking.

Mr. SCHUMER. Would the Senator
from Pennsylvania yield?

Mr. SPECTER. No, | will not, but |
will yield in a minute. 1 will not now
because | am right in the middle of my
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train of thought. I will be glad to yield
in a moment and respond to whatever
question the Senator from New York
may have.

| supported the Robb amendment, the
last vote, because the Robb amendment
had provided a standard for medical ne-
cessity, generally accepted medical
principles, important operative proce-
dures. At this stage of the record, with-
out that definition of the requirement,
as articulated in the Robb amendment,
| thought that was improvement.

Now we are fencing. To say that the
air is filled with politics in this Cham-
ber today would be a vast understate-
ment. But in at least my effort to try
to understand what is going on and to
make an informed judgment, | am pre-
pared to make a judgment for the Robb
amendment or the Kennedy amend-
ment or the Schumer amendment con-
trasted with the Nickles amendment or
the Jeffords amendment. It requires a
lot of analysis.

But as | read these plans, | believe
that Senator JEFFORDS, Senator FRIST,
and Senator NICKLES are correct, that
when you take a look at the language
they are substituting, it places a high-
er standard on the HMO, the managed
care operation, than does the provision
in the Kennedy amendment which they
are striking.

Now | would be glad to yield to the
Senator from New York on his time.

Mr. SCHUMER. | thank the Senator
for yielding.

Mr. SPECTER. | am vyielding for a
question.

Mr. SCHUMER. | appreciate the Sen-
ator searching to come up with the
right solution here. 1 would ask him—
he is an excellent lawyer, far better
than | am—on page 179 of the bill, (iv),
says:

receive only reasonable and customary
compensation from the group health plan or
health insurance issuer in connection with
the independent external review . . .

It seems to me—and | ask the Sen-
ator the question—that the plan pro-
posed in the substitute envisions the
insurer paying the reviewer. That
seems to me not to be an independent
review.

Mr. SPECTER. | ask the Senator,
where are you reading from?

Mr. SCHUMER. This is S. 326, page
179. That is, as | understand it, the
exact language of the amendment of-
fered by the Senator from Vermont.

Mr. SPECTER. Would the Senator re-
state the question?

Mr. SCHUMER. Yes. My question is,
given that the amendment envisions
the insurer paying the reviewer, as list-
ed in little number (iv) on page 179,
how can we say the review in the Jef-
fords amendment is independent?

Mr. SPECTER. The fact that the in-
surer pays the reviewer does not im-
pugn or impinge upon the reviewer’s
objectivity when there are specific
standards for the selection of the re-
viewer and specific standards that the
reviewer has to follow.

If 1 could use an analogy from a prac-
tice that | engaged in for a long time
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as district attorney of Philadelphia,
the State paid the fee for the defendant
in first-degree murder cases. But there
was no doubt that notwithstanding the
fact that the Commonwealth of Penn-
sylvania paid defense counsel, the de-
fense counsel worked in the interests of
the defendant.

When you have a determination as to
what the HMO ought to be doing, that
is something they ought to pay for. But
there ought to be a structure to guar-
antee objectivity by the decision-
maker.

Similarly, if 1 can amplify, if you
have a Federal judge paid by the Fed-
eral Government, and the Federal Gov-
ernment is a party to the process, no-
body would say that Federal judge is
going to be biased toward the Federal
Government simply because the Fed-
eral Government pays his salary.

Mr. SCHUMER. Would the Senator
yield for a question?

Mr. SPECTER. | do.

Mr. SCHUMER. If we could give these
reviewers lifetime appointments and
salary, | might agree with the analogy
of a federal judge. But, of course, these
reviewers could be immediately——

Mr. SPECTER. The defense lawyers
do not have lifetime appointments.

Mr. SCHUMER. | understand.

The second question: On page 175,
this reviewer is selected by the HMO,
whereas in our plan there is an inde-
pendent selection process. Again, | rely
on the Senator’s much greater knowl-
edge of the law. If the reviewer were
not selected by the HMO, they would
obviously